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SUFFICIENT DISTRIBUTION BY A PRIVATE COMPANY 


The amending Act of 1951 re-expresses in a slightly different 
form what constitutes a ‘‘sufficient distribution’’ by a private com- 
pany. As before, the starting point is the company’s taxable income 
of the relevant year of income. From the taxable income a deduction 
is allowed of the taxes and ex-Australian loss described in s. 103 (1) 

definition of ‘‘distributable income.’’ The remainder is termed the 
‘*distributable income.’’ A private company is deemed to have made 
a ‘‘sufficient distribution’’ of its income of the relevant year of income 
if, within the prescribed period, it has paid in dividends out of the 
taxable income of that year an amount not less than the excess of the 
distributable income over ‘‘the retention allowance’’ (s. 103B (1)). 

A new definition has been inserted in s. 103 (1). ‘‘The retention 
allowance’’ in relation to the distributable income of a private com- 
pany of a year of income, means the retention allowance ascertained 
in accordance with new s. 103C. The previous provisions referred to 
the aggregate of amounts which the company was required to dis- 
tribute ; the 1951 provisions, in effect, define a sufficient distribution as 
equal to the balance of the distributable income remaining after 
deducting therefrom the amount which the company may retain free 
of undistributed income tax, i.e. the ‘‘retention allowance.’’ As the 
1951 Act makes no change in the amount of this concession, the 
result is the same with respect to income years ended 30 June 1950 
and 1951. 


EXAMPLE: 
YEAR ENDED 30 JUNE 1950 


DISTRIBUTABLE INCOME— 


Dividends from private companies 
Other income 


SUFFICIENT DISTRIBUTION— 
Dividends from private companies—the whole .. oe is .. £3,100 
Remainder, £23,250— 
50% of first £1,000 ee nae a 7 --. £500 
60% of next 1,000 ae Bx “6 bs . 600 
65% of next 1,000 es <a “J ee ei 650 
70% of next 1,000 - ai a vi 7 700 
75% of next 2,000 ” + - “ 1,500 
80% of next 2,000 3 ea - ee .. 1,600 
85% of next 2,000 =“ ‘ a we .. 1,700 


90% of remainder, 13,250 of ve oe ey -- 11,925 
———_— 19,175 


£23,250 


Sufficient distribution i és om — i. os -. £22,275 
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YEAR ENDED 30 JUNE 1951 


Distributable income .. a aa as ne ee we .. £26,350 
Deduct dividends from private companies .. sins ene +a ea 3,100 


‘*Reduced distributable income’’ wg ee i ne ee .- £23,250 


N.B.—The ‘‘reduced distributable income’’ in relation to a private company 
means the distributable income of that company reduced by so much of the 
amount of any dividends received from other private companies as is included in 
the distributable income (new s. 103 (1)). 


RETENTION ALLOWANCE— 
50% first £1,000 of ‘‘ reduced distributable income’’ 
40% next 1,000 
35% next 1,000 
30% next 
25% next 
20% next 
15% next 
10% remainder, 


N.B.—Where the reduced distributable income is £10,000 or more, the per- 
mitted retention for income years ended 30 June 1950 and 1951 may be readily 
ascertained by calculating 10 per cent of the reduced distributable income and 
adding thereto £1750: 


res 84 tert ae wile gy ye: 3 
NE EID diay) haan) ae RO Game sdk Ly Cat | et 


£4,075 


SUFFICIENT DISTRIBUTION— 


Distributable income 
Retention allowance 


£26,350 
4,075 


Sufficient distribution, being identical with 1950 provisions .. .. £22,275 


As explained below, in respect of income year ended 30 June 1952 
and subsequent years, only one full retention allowance is granted to 
two or more private companies which are substantially owned or con- 
trolled by or on behalf of the same persons. The single retention 
allowance is apportioned amongst the companies concerned. 


Only one retention allowance granted to two or more 
inter-related companies 


New s. 103C (2), inserted by the amending Act of 1951, is 
designed to remove a taxation advantage resulting from the division 
of a private company into two or more smaller companies with similar 
shareholding or control, or both. This division enabled a larger amount 
of income to be withheld from distribution without liability to undis- 
tributed income tax. The following example illustrates the advantage 
that could be gained under the previous provisions of s. 103. 


£10,000 
2,750 


Distributable income of one private company 
Retention allowance ea a = 


Sufficient distribution £7,250 
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If the income-producing unit had been divided into five private 
companies, each with a distributable income of £2,000, the position 
would have been: 


Distributable income... Si et oh - es ifs .. £2,000 
Retention allowance as eu éie a ee “ Ja aa 900 


Sufficient distribution, one company .. re aa a a -. £1,100 


Sufficient distribution, five companies—£1,100 x 5 .. ne ie .. £5,500 


The result of the division was that an additional £1750 (£7250 — 
£5500) could have been retained free of undistributed income tax. 

To remove the above advantage, new s. 103C (2) provides, in 
effect, that only one retention allowance is to be granted to two or more 
private companies which are substantially owned or controlled by or 
on behalf of the same persons. The single retention allowance is ap- 
portioned amongst the companies concerned. In the above example, 
the single retention allowance of £2,750 would be apportioned amongst 
the five companies on the basis of their reduced distributable incomes 
so that eack would receive an allowance of £550 instead of £900. 

These new provisions first apply to the distributable incomes 
derived by private companies during income year ended 30 June 1952, 
or substituted accounting period. 


Application of s. 103C (2) 


New s. 103C (2) provides that where a private company is related 
to one or more other private companies, its retention allowance of the 
relevant year of income is a sum equal to— 


Reduced distributable income of private 
company ; 
of full retention allowance. 





Total of reduced distributable incomes of 
inter-related companies 


The ‘‘reduced distributable income’’ is defined as the distributable 
income reduced by the amount of any dividends received from other 
private companies included in the distributable income. The total of 
the reduced distributable incomes of all the inter-related companies is 
ascertained and a calculation is made of the amount that a single 
company, deriving that total of reduced distributable income, would 
have been permitted to retain free of undistributed income tax. Each 
of the inter-related companies is granted a retention allowance equal 
to an amount which bears the same ratio to the full retention allow- 
ance so calculated as the reduced distributable income of each private 
company bears to the total of the reduced distributable incomes of all 
the inter-related private companies. 


EXAMPLE: 
INCOME YEAR ENDED 30 JUNE 1952 (first year of application) 
Inter-related companies is +s .. Company Company Company Total 
A B Cc 


Distributable incomes .. i - .. £24,000 £14,000 £8,000 £46,000 
Dividends from other private companies... 5,000 4,000 Nil 9,000 





Reduced distributable incomes .. o's -. 19,000 10,000 8,000 37,000 
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Brought forward £19,000 £10,000 £8,000 £37,000 


Full retention allowance based on reduced 

distributable income of £37,000 .. = 5,450 

Apportioned as follows— 

19,000 
—— of £5,450 
37,000 
10,000 
—— of £5,450 
37,000 


8,000 


of £5,450. .. Bi dis “4 1,178 
37,000 





16,201 8,527 6,822 31,550 
Add dividends from private companies as 
above... ne - boi 4% bike 5,000 4,000 Nil 9,000 





Sufficient distributien . 7 a .. £21,201 £12,527 £6,822 £40,550 





Classes of companies which are deemed to be inter-related companies 


New s. 103C (3) and (4) describe the classes of companies which 
are deemed to be related to each other for the purposes of s. 103C. 
In effect, these inter-related companies are: 

(a) holding and subsidiary companies ; 

(b) companies in each of which the same seven or fewer per- 
sons and their nominees hold more than half of either the 
paid-up capital or voting power ; 

(¢) companies in each of which the same seven or fewer per- 
sons and their nominees and their relatives hold 75 per 
cent or more of either the paid-up capital or voting power. 

Companies which satisfy any one or more of the above descriptions 
are inter-related companies. In respect of income year ended 30 June 
1952 and subsequent years these companies will be granted the reduced 
retention allowance provided for by s. 103C (2). 


Holding and subsidiary companies 

For the purposes of s. 103C, two private companies are deemed to 
be related to one another if, on the last day of the year of income, one 
company is a subsidiary of the other (s. 103C (3)). Under 
s. 103C (5)(b), a company is deemed to be a subsidiary of another 
company if— 

(i) shares representing one-half or more of the voting power 
of the subsidiary company are held directly or indirectly 
by the holding company ; 

(ii) shares representing one-half or more of the paid-up capital 
of the subsidiary company (other than capital represented 
by shares bearing a fixed rate of dividend only) are held 
directly or indirectly by the holding company. 

It will be observed that if a holding company, directly or in- 
directly, holds shares in another company representing exactly one- 
half of either its voting power or paid-up capital (other than capital 
represented by shares bearing a fixed rate of dividend only), the 
second-mentioned company is a subsidiary of the holding company. 
For example, private company A and non-private company B each 
hold one-half of the paid-up capital of company C, which consists 
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solely of ordinary shares. Company C is a private company. It is 
under the control of two persons (‘‘person’’ includes a company— 
s. 6). It is not a subsidiary of a public company, as the control of 
the company is not in the hands of one or more companies none of 
which is a private company. In the above circumstances, companies 
A and C will receive only one full retention allowance calculated with 
reference to the total of their reduced distributable incomes and ap- 
portioned between them on the basis of their respective reduced dis- 
tributable incomes. 


Chain of holding companies 

Section 103C (5) (b) (iii) provides that a company is deemed to be 
a subsidiary of a holding company if the first-mentioned company is a 
subsidiary of a company which is itself (whether directly or by virtue 
of the application of s. 103C (5) (b) (iii) to one or more companies) 
a subsidiary of the holding company. Thus, s. 103C (2) applies where 
a private company has the prescribed interest in the capital or voting 
power in another private company through an intervening company or 
intervening companies. 


EXAMPLE: 
Company B is a subsidiary of private company A. 
Company C is a subsidiary of company B. 
Company D is a subsidiary of company C. 
Company E is a subsidiary of company D. 


In addition to B, each of companies C, D, and E will in succession 
be treated as subsidiaries of private company A. The reduced dis- 
tributable incomes of all the five private companies will be aggregated 
to determine the amount of the retention allowance to be allocated 
proportionately amongst the companies. 


Companies in each of which the same seven or fewer persons and 
their nominees hold more than half the paid-up capital are 
inter-related companies 

For the purposes of s. 103C, two private companies are deemed 
to be related to one another if, on the last day of the year of income, 
one person, or persons not more than seven in number, hold in one of 
the companies shares representing more than half of the paid-up 
capital (other than capital represented by shares bearing a fixed rate 
of dividend only), and that person, or those persons or any one or 
more of them, as the case may be, hold in the other company shares 
representing more than half of the paid-up capital (other than capital 
represented by shares bearing a fixed rate of dividend only) 
(s. 103C (3)(b)). A person and his nominees are deemed to be one 
person (s. 103C (5)(a@)). 


EXAMPLE: 
COMPANY A 


Paip-uP CaPITAL— 
Fixed preference shares .. a bin oe “ .. £10,000 
Ordinary shares a ah as .* oe ‘a uh . 40,000 
. _ 
£50,000 
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ORDINARY SHAREHOLDERS— 
B i ont ie i ou - - de " .- 12,000 
C (nominee of B) .. - i “ oy ME - in 3,000 
D oe Pe Pe a a mes ha ee ne ia 1,000 
1,000 
1,000 
1,000 
1,000 
1,000 


21,000 
20 other shareholders eis on a 7 os - .. 19,000 


40,000 


B and his nominee, C, are deemed to be one person. Thus, seven 
shareholders (B, D, E, F, G, H, and I) hold in company A shares 
representing more than half the paid-up capital (other than capital 
represented by shares bearing a fixed rate of dividend only). Com- 
pany A is, therefore, a private company (s. 103A (1) (c)). 


PRIVATE COMPANY J 
Paip-uP CAPITAL—ORDINARY SHARES— 
B ~a os ie nF os ai = a: .. £20,000 
Others “ oa ‘a ve i pan = ie a 5,000 


Paid-up capital i e om s oa ke ne .. £25,000 


Seven persons, including B, hold in company A shares represent- 
ing more than half of the paid-up ordinary capital. One of those 


persons, B, holds in company J shares representing more than half of 
the paid-up capital. Companies B and J are, therefore, inter-related 
companies. 


PRIVATE COMPANY K 

Paip-uP CAPITAL—ORDINARY SHARES— 
H ix ms a 5% ‘< a ee = oa .. £20,000 
Others , - we ; -_ ia 1,000 


Paid-up capital re bd ts ce ih as ie .. £21,000 


Seven persons, including H, hold in company A shares represent- 
ing more than half of the paid-up ordinary capital. One of those 
persons, H, holds in company K shares representing more than half of 
the paid-up capital. The position concerning companies A, J, and K 
is considered to be as follows :— 

(a) Companies A and J are inter-related companies—supra. 


(b) Companies A and K are also inter-related companies. Section 
103C (3) (6) refers to a case where ‘‘one person, or persons not more 
than seven in number”’ hold more than half of the paid-up capital in 
company A and ‘‘that person, or those persons or any one or more of 
them, as the case may be’’ hold more than half of the paid-up capital 
in company K. H is one of the seven persons who hold more than half 
of the paid-up capital in companyA, and H (i.e. ‘‘any one... of 
them’’) holds more than half of the paid-up capital in company K. 

(ec) Section 103C (2) provides that where a private company (A) 
‘*is related to one or more other private companies’’ (J and K), the 
reduced distributable incomes of companies A, J, and K must be 
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aggregated to determine the amount of the full retention allowance 
applicable to the combined incomes, and companyA will be entitled to 
a proportion only of the full retention allowance so calculated as 
follows : 


Reduced distributable income of 


A 
of retention allowance applicable to 
Reduced distributable incomes of A,J, and K 
A, J, and K 





(d) In the above view, company A may be deprived of the 
allowance of a considerable sum by way of retention allowance merely 
because H owns one-fortieth of its paid-up ordinary capital. 


(e) Whilst company A is related to companies J and K, the two 
last-mentioned companies are not related to each other. In calculating 
J’s proportionate retention allowance, the reduced distributable in- 
comes of A and J must be aggregated to determine the amount of the 
full retention allowance applicable to the combined incomes, and 
company J will be entitled to a proportion only of the full retention 
allowance calculated as follows: 


Reduced distributable income of 
J 


of retention allowance applicable to 
Reduced distributable incomes of A and J 
A and J 





(f) As previously stated, K is related to A but not to J. K’s 
proportionate retention allowance will be calculated as follows: 


Reduced distributable income of 


of retention allowance applicable to 
Reduced distributable incomes of A and K 
A and K 





Companies in each of which the same seven or fewer persons and 
their nominees hold more than half of the voting power are 
inter-related companies 


For the purposes of s. 103C, two private companies are deemed 
to be related to one another if, on the last day of the year of income, 
one person, or persons not more than seven in number, hold in one of 
the companies shares representing more than half of the voting power 
of that company ‘‘and that person, or those persons or any one or 
more of them, as the case may be’’ hold in the other company shares 
representing more than half of the voting power of the second com- 
pany. In these circumstances each of the two companies is related to 
one another (s. 103C (3)(b)). A person and his nominees are deemed 
to be one person (s. 103C (5) (@)). 

Substituting voting power for paid-up capital, the explanations 
and examples appearing under the last preceding sub-title apply 
where the above conditions exist. 
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Companies in each of which the same seven or fewer persons and 
their nominees and their relatives hold 75 per cent or more of the 
paid-up capital are inter-related companies 


For the purposes of s. 103C, two private companies are deemed to 
be related to one another if, on the last day of the year of income, 
‘fone person, or persons not more than seven in number’’ hold in one 
of the companies shares representing more than half of the paid-up 
capital (other than capital represented by shares bearing a fixed rate 
of dividend only) ‘‘and that person, or those persons or any one or 
more of them, as the case may be’’ hold in the other company shares 
representing more than half of the paid-up capital (other than capital 
represented by shares bearing a fixed rate of dividend only) 
(s. 103C (3) (b)). 

For the purposes of s. 103C (3)(b), where shares in a private 
company representing not less than three-quarters of the paid-up 
capital (other than capital represented by shares bearing a fixed rate 
of dividend only) are held by one person and his relatives, or by 
persons not more than seven in number and their relatives, that one 
person, or those persons not more than seven in number, are deemed 
to hold shares in that company representing more than half of the 
paid-up capital (s. 103C (4)). 

For the purposes of s. 103C (3) and (4) a person and his 
nominees are deemed to be one person, and a nominee of a relative of 
a person is deemed to be a relative of that person (s. 103C (5)(a)). 


EXAMPLE: 
COMPANY X 
SHAREHOLDERS PAID-UP CAPITAL 
(all ordinary 
shares ) 

A — aa or ai a me ae as .. £1,000 

B, relative of A ee i com sa ae — es 800 

C, relative of A za he ‘a ia i _ a 700 

D, relative of C aah a a a <= ai tn 500 
£3,000 

E oF iS = be és oa = ba .. £1,200 

F and G, relatives of E .. < ais eu ea -- 1,300 
2,500 

H =~ ia i - at i ag so . . £2,000 

J, nominee of relative of H = ~s + a as 900 
2,900 

K ” o% aa = ae ie 7” < .. £1,600 

lL, relative of K ou a <- “ps “ie a te 900 
2,500 
M oe he os Aye “ m- a or aie ~. 1,100 
N Si i ra “a ae — 7 ai wig os 1,000 
P ae 7 6 a at 5% ae re re as 1,000 


£14,000 
10 other shareholders B- . a 4 - An — 4,000 


£18,000 


The seven largest shareholders (A, E, H, K, M, N, and P) own 
8,900 shares out of a total of 18,000. However, the company is a private 
company under the fifth test contained in the definition of ‘‘ private 
company,’’ as these seven persons (including their relatives) own 
not less than three-quarters (14,000 shares out of 18,000, being 77 per 
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cent) of the company’s paid-up capital. Moreover, these seven share- 
holders are deemed under s. 103C (4) to hold shares representing 
more than half of company X’s paid-up capital. 


COMPANY Y 
SHAREHOLDERS Paip-UP CAPITAL 
N oe aie ee ed = = a a Pe .. £39,000 
3 other shareholders , a? sts +b ll a 1,000 


£40,000 


Companies X and Y are inter-related companies because N, one 
of the seven who are deemed to hold more than half of the paid-up 
capital in company X, holds more than half the paid-up capital in 
company Y. Thus, the presence of N as a shareholder in company X 
might be responsible for a drastic curtailment of X’s retention allow- 
ance, even though N holds only a one-eighteenth interest in that 
company. 


EXAMPLE: 


Company Company Total 
X Y 


Reduced distributable incomes : .. £5,000 £40,000 £45,000 


Full retention allowance based on £45,000 : a 6,250 


Apportioned as follows: 
5,000 
of £6,250 
45,000 


40.000 
—— of £6,250 ‘4 won pm an . 5,556 
45.000 
£4,306 £34,444 £38,750 
Add dividends from private companies . : ba Nil 20,000 20,000 


Sufficient distribution , ee cs _ .. £4,306 £54,444 £58,750 





Retention allowance if companies were not inter- 
related .. = es af “~ ma be £1,800 £5,750 


Loss to companies of retention allowance through 
presence of N as a shareholder in company X _.. = £1,106 £194 


It should be observed that s. 103C (2) does not apply unless at 
least one person is a shareholder in both companies. Thus, in the above 
example, if the wife of N, instead of N, owned the 1000 shares in 
companyX, then companies X and Y would not be inter-related com- 
panies. 


Again, a family group consisting of a husband, wife, and three 
children could form five companies. Each member of the family could 
own all the shares in one company. Assume the distributable income 
of each company were £2000, consisting wholly of dividends from non- 
private companies, the retention allowances would be: 
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Companies Shareholder Distributable Retention Sufficient 
Income Allowance Distribution 
Vv A (husband) .. “5 £2,000 £900 £1,100 
Ww B (wife) ce a 2,000 900 1,100 
x C (child) on — 2,000 900 1,100 
Y D (child) et a 2,000 900 1,100 
Z E (child) = a 2,000 900 1,100 


£10,000 £4,500 £5,500 
The companies would pay no primary tax because of the dividend 
rebate provided by s. 46. The shareholders (or the companies) would 
each pay tax on £1100, whereas but for the existence of the companies 
they would have each paid tax on £2000. 
Taz on £1100 Taz on £2000 


Basic tax... - ce re ‘ £161 13 4 £468 6 8 
Property tax es re - ss 36 13 4 96 13 


4 
Eliminating pence .. ma _ ae 198 565 0 0 
0 


7 
Add 10%... —- i < ne 19 17 56 10 


£218 4 6 £621 10 0 


Tax payable by five persons “< a £1,091 0 £3,107 10 0 


Saving in tax rm ne ne - £2,016 10 0 


Companies in each of which the same seven or fewer persons and 
their nominees and their relatives hold 75 per cent or more of the 
voting power are inter-related companies 


For the purposes of s. 103C, two private companies are deemed 
to be related to one another if, on the last day of the year of income, 
‘‘one person, or persons not more than seven in number’’ hold in one 
of the companies shares representing more than half of the voting 
power and that person, or those persons or any one or more of them, as 
the case may be, hold in the other company shares representing more 
than half of the voting power (s. 103C (3) (b)). 

For the purposes of s. 103C (3)(b), where shares in a private 
company representing not less than three-quarters of the voting power 
are held by one person and his relatives, or by persons not more than 
seven in number and their relatives, that one person, or those persons 
not more than seven in number, are deemed to hold shares in 
that company representing more than half of the voting power 
(s. 103C (4)). 

For the purposes of s. 103C (3) and (4) a person and his 
nominees are deemed to be one person, and a nominee of a relative of 
a person is deemed to be a relative of that person (s. 103C (5)(a)). 

Substituting voting power for paid-up capital, the explanations 
and examples appearing under the last preceding sub-title apply 
where the above conditions exist. 


ADJUSTMENT ON ADMISSION OF PARTNER 
Sections 36 and 59 held not applicable 


The following decision of the Full High Court completely sup- 
ports and gives authority to the following statement at p. 289 of 
Commonwealth Income Tax Law and Practice, 3rd Edition. 
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‘In short, there is no disposition within the meaning of s. 36 or 
s. 59 unless the taxpayer completely deprives himself of the beneficial 
ownership of the property. The new owner must be an entity distinct 
and separate from the taxpayer. A company is such an entity; a 
partnership is not.’’ 


During the year of income ended 30 June 1949, the taxpayer, who 
had for many years carried on a pastoralist’s business as a sole trader, 
took his two sons into partnership on the footing that the capital of 
the partnership should belong to the three partners in equal shares 
and that profits should be divided equally. In assessing the taxpayer 
for the relevant year, the Commissioner treated the transaction as a 
disposition by the taxpayer of the assets of his business to the partner- 
ship, and he accordingly applied s. 36 (1) to the livestock and s. 59 (2) 
to property in respect of which depreciation had been allowed. On a 
ease stated, on appeal by the taxpayer— 


Held: that in speaking of the assets ‘‘disposed of’’ and of 
property ‘‘disposed of,’’ ss. 36 and 59 are respectively directed at the 
disposal of the entirety of ownership, including the right to possession 
of the assets or property, and, accordingly, there being nothing in the 
Act to warrant treating a partnership, contrary to the general law, 
as a distinct legal entity, those provisions have no application upon 
the formation of a partnership. (Rose v. F.C. of T., Full High Court, 
5 November 1951.) ‘‘ When s. 36 speaks of disposing of the assets of a 
business it is speaking of a transfer of the proprietor’s ownership of 
the assets, including the immediate right to their possession, subject 
of course to any encumbrance, whether existing or newly-created. 
But it is not speaking of the transfer of an undivided fractional 
interest in the assets. It is not speaking of the vesting in another or 
others of an undivided share or shares in the business, including the 
assets. Plainly it is directed at the disposal of the entirety of owner- 
ship in the assets and not the conversion of single ownership into 
collective ownership’’, (per Dixon, Fullagar, and Kitto, JJ.). 


LAND TRANSFERRED TO COMPANY FOR SHARES 
Shares sold at price in excess of paid-up value 


In August 1948 taxpayer contracted to sell certain land to a 
company formed for the purpose of purchasing the land; it was pro- 
vided that the consideration for the sale should be satisfied by the 
issue to the taxpayer of 8000 fully-paid £1 shares in the company. 
Two weeks later taxpayer agreed to sell the 8000 £1 shares at 30s. per 
share. Appropriate consents to the transfer of the land to the com- 
pany having been obtained in accordance with relevant land sales 
control legislation and the transfer of the land having been effected, 
the taxpayer’s shares in the company were transferred, in March 
1949, to the purchaser, when the taxpayer was paid the sum of 
£12,000. The land sold by taxpayer to the company had not been 
acquired by him for the purpose of profit-making by sale. On appeal 
against the inclusion in his assessable income in terms of s. 26 (a) of 
the Act of the difference of £4000 between the sum of £12,000 received 
on sale of the 8000 shares and the paid-up value thereof— 
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Held, allowing the taxpayer’s appeal: that, whether the trans- 
action was regarded as a realization by the taxpayer of land owned 
by him or as an acquisition and disposal of shares in a company, no 
part of the sum of £12,000 was assessable in terms of s. 26 (a). 
(Becker v. F.C. of T., High Court, 8 October 1951.) After finding 
for the taxpayer on the first view that the whole transaction was to be 
regarded as a realization by the taxpayer of land owned by him, 
Fullagar, J., went on to say: ‘‘The second view of the case presented 
was that the transaction was to be regarded as an acquisition and 
disposal of shares in a company. On this view it is the first limb of 
s. 26 (a) that applies to the case. It may be conceded (though not 
without some doubt) that the shares were ‘acquired’ by the taxpayer 
with a view to ‘re-sale’. But they were not acquired with a view to 
re-sale at a profit, and they were not re-sold at a profit. They were, 
so far as the evidence goes, of exactly the same value at the date when 
they were acquired as at the date when they were re-sold. No profit 
arose to the taxpayer from the sale of the shares to Thomas’’. 


TAXATION OF DIVIDENDS RECEIVED BY RESIDENTS OF 
AUSTRALIA FROM MALAYAN-RESIDENT COMPANIES 
—SECTION 45 CREDIT 


Section 45 of the Income Tax Assessment Act 1936-1947, as 
amended, states the circumstances in which a resident of Australia 
may be allowed a credit of tax in respect of tax paid outside Australia 
on dividends declared by ex-Australian companies. 

One of the requirements is that the ex-Australian tax be a per- 
sonal liability of the shareholder. 

A number of Australian residents derive dividends from Malayan 
companies, and a recent departmental decision states that the amount 
deducted from the dividend under the Malayan Income Tax Ordinance 
is not the personal liability of the shareholder. 

Section 40 of the Malayan Income Tax Ordinance imposes a tax 
upon the profits of companies, and authorizes the companies resident 
in Malaya to deduct from dividends an amount of 30% of such divi- 
dends. This amount is retained by the companies to reimburse them 
for the tax they have paid on distributed profits. 

The Malayan law is, in this regard, similar to the United Kingdom 
law, under which it has been clearly established that the liability for 
tax is upon the company which earned the profit, and not upon the 
shareholders to whom dividends are paid. 

In these circumstances, the departmental decision would appear 
to be in accordance with the dicta of English Courts, and it follows 
that s. 45 of the Australian law does not authorize the allowance of 
any credit for tax in respect of the amounts retained by Malayan 
companies out of dividends paid by them. 


The amount of the dividend to be included in the assessable 
income of an Australian shareholder in a Malayan company is the net 
amount paid by the company to the shareholder (cf. Jolly v. F.C. of T. 
(1934), 50 C.L.R. 131). Should any repayment be made to the tax- 
payer of the amount retained out of the dividend, it would be assess- 
able income of the year of receipt in accordance with s. 26A of the 
Commonwealth Income Tax Assessment Act, and should be included 
in return of income furnished to the Department. 
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ALLOWANCE FOR COST OF FOOD PROVIDED FOR 
EMPLOYEES 


During the Treasurer’s second-reading speech on the Income Tax 
and Social Services Contribution Assessment Bill 1951, Sir Arthur 
Fadden said: ‘‘The Commonwealth Committee on Taxation has also 
recommended that the standard deduction allowed to employers for 
the cost of food provided for their employees should be increased from 
fifteen shillings to twenty shillings per week for each employee. This 
recommendation will be implemented by administrative action, and 
will not require legislative approval. For the current year of income 
which commenced on 1 July 1951, the Commissioner of Taxation will 
allow twenty shillings as the standard deduction. I should mention, 
however, that it is quite competent for a taxpayer to demonstrate to 
the Commissioner that the allowance of twenty shillings per week is 
inadequate in his particular case. Where an employer keeps records 
of the actual cost of keep provided for his employees, a deduction of 
that actual cost will be allowed as a deduction. Whilst, as I have said, 
the deduction allowed to employers for the cost of their employees’ 
keep can be increased administratively, amendments of the income tax 
law will be necessary to provide a corresponding increase of five 
shillings per week for the purpose of deducting tax instalments from 
the employees’ earnings. This increase will not apply, however, 
where the award under which the employee is working specifies the 
value of board provided for him.’’ 


As a consequence of the increased allowance to employers for the 
cost of their employees’ keep, s. 221C (4) has been amended by the 
1951 Assessment Act to provide that, for the purposes of instalment 
deductions, each employee’s earnings should be increased by £1 a 
week, in lieu of the previous 15s. a week. Thus, an employee who 
received as part-remuneration for his services both board and quarters 
will have his cash salary or wages increased, for instalment deduction 
purposes, by 25s. a week, being £1 a week for board and 5s. a week for 
the use of quarters. The provisions of s. 221C (4) apply where the 
value of the sustenance ete. is not specified in a relevant industrial 
award. Where the value of board or quarters is specified in the indus- 
trial award applicable to the employee, the amount so specified is, in 
accordance with s. 221C (5), added to the employee’s cash earnings in 
order to ascertain the appropriate tax instalment deduction. 


GIFTS TO PUBLIC AND COMMUNITY HOSPITALS 


Following a recommendation of the Commonwealth Committee on 
Taxation, the deduction allowed for gifts to publie hospitals has been 
extended by the 1951 Assessment Act to gifts to hospitals which are 
carried on by a society or association otherwise than for the purposes 
of profit or gain to the individual members of those societies and 
associations. The Committee considered that such community hos- 
pitals, which are usually conducted by religious or charitable organi- 
zations, are essentially institutions established and conducted for the 
benefit of the public. The anomaly of denying a deduction for gifts to 
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such hospitals is removed by the amendment, which applies to assess- 
ments based on the year of income ended 30 June 1952 and subsequent 
years. A complementary amendment of s. 78 (1) (a) (iii) extends the 
deduction to gifts to public funds established and maintained for the 
purpose of providing money for such hospitals, or for the establish- 
ment of such hospitals. 


VALUATION OF NATURAL INCREASE 


The amendments made by the 1951 Assessment Act to s. 34 of 
the Principal Act give effect to a recommendation by the Common- 
wealth Committee on Taxation that primary producers who have 
adopted cost price as the basis of valuing live stock should not be 
subject to any maximum limit on the cost price that they may select 
for the purpose of bringing natural increase to account. The amend- 
ments take effect in respect of assessments of income of the year of 
income ending 30 June 1952 and in respect of income of all subsequent 
years. As a consequence of the amendments, primary producers who 
are on a cost price basis of valuation may apply to the Commissioner 
for leave to value natural increase born since 30 June 1951 or since 
the end of any corresponding substituted accounting period, at a 
selected cost price higher than the maximum values previously per- 
mitted by reg. 5 up to and ineluding the year of income 
ended 30 June 1951. The abolition of the maximum values will afford 
primary producers the opportunity to bring the cost price of natural 
increase more in line with prevailing levels of costs. No alteration is 
made to the minimum values that may be selected in valuing natural 
increase, as the Committee considered that the minimum values pre- 
scribed are sufficiently low to cover all practical requirements. Where 
the taxpayer fails duly to select a cost price, he is deemed to have 
selected the prescribed minimum cost price, namely sheep 4s., cattle 
£1, horses £1, and pige 5s. 


LIVING-AWAY-FROM-HOME ALLOWANCE 


The amendments made by the 1951 Assessment Act to s. 51A are 
complementary to the adoption of the recommendation by the Com- 
monwealth Committee on Taxation that the standard deduction al- 
lowed to an employer in respect of the cost of an employee’s keep 
should be increased from 15s. to £1 per week for the keep of each 
employee. Section 51A, as amended, provides for the assessment of 
living-away-from-home allowances on the following basis :— 

(i) Where the weekly rate of a cash living-away-from-home allow- 
ance does not exceed £2 10s., the full amount of the allowance will 
continue to be deducted from assessable income. In effect, no part of 
the allowance will be subject to tax. 

(ii) Where the weekly rate of a cash living-away-from-home allow- 
ance is between £2 10s. and £3 10s. per week, a deduction calculated 
at the rate of £2 10s. per week will be allowed. In effect, only the 
excess of the allowance over £2 10s. per week will be included in the 
taxable income of the recipient. 
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(iii) Where a cash living-away-from-home allowance exceeds 
£3 10s. per week, the amount to be included in the employee’s taxable 
income will be determined by the Commissioner, but will not be less 
than 20s. per week. 


(iv) Where a living-away-from-home allowance is received other- 
wise than in cash, a standard amount of 20s. per week will be subject 
to tax. 


The amendments commence to apply in assessments upon income 
of the year ending 30 June 1952. 


Section 221C(6) has been amended to ensure that, where an 
employee is in receipt of a living-away-from-home allowance, tax in- 
stalments will be deducted on the new basis. 


Under the amended provisions, if a cash living-away-from-home 
allowance received in terms of an industrial award does not exceed 
£3 10s. per week, then only the excess over £2 10s. is to be taken into 
account for tax instalment deduction purposes; if the allowance is not 
received in cash or is in excess of £3 10s. per week or is not paid in 
terms of an industrial award, then, for purposes of instalment deduc- 
tions, the taxable element of the allowance is fixed at £1 per week. 


RETIRING ALLOWANCE PAID TO OWNER-DIRECTORS 

ACTIVELY ENGAGED IN BUSINESS OF COMPANY BUT 

NOT ACTING UNDER EXPRESS OR IMPLIED CONTRACT 
OF EMPLOYMENT 


The taxpayer, a private company, claimed a deduction in the 
year ended 30 June 1946 of £9000, being £4500 each paid to X and Y 
as ‘‘retiring allowances to make due provision for their years of old 
age and retirement equal to three years’ salary in each case’’. The 
resolution authorizing the payments also cited ‘‘the long and faithful 
services rendered to the company’’ by X and Y. The resolution was 
passed on 27 May 1946. X and Y were the shareholders and directors 
of the company. They retired from the offices they held in the com- 
pany on 31 December 1945, having agreed to sell their shares to others. 
Neither X nor Y was a managing director by express appointment or 
contract of employment. They had worked unremittingly for long 
hours throughout many years, not only upon work of a directorial 
and supervisory nature, but also in the performance of duties that 
would ordinarily be done by employees. Until 1941, when their salaries 
were fixed at £1500 each, they had worked for meagre salaries; the 
evidence was that they had left the profits in the business. The deduc- 
tion was claimed pursuant to s. 51 (1) or s. 78 (1)(c) or s. 109. A 
question also arose as to whether the whole or any part of each sum 
of £4500 should be treated as a dividend in terms of s. 109. 


Decision: (i) No deduction was allowable under s. 51 (1); (ii) 
Although a director may also have the dual character of an employee, 
there was no evidence in support of an implied contract of employ- 
ment between either X or Y and the company, and, accordingly, no 
deduction was allowable in terms of s. 78 (1)(c) as the allowances 
had not been paid to ‘‘employees’’; (iii) Section 109 does not itself 
authorize any amount as an allowable deduction, but deals only with 
the excess of an amount, be it otherwise an allowable deduction or not, 
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over a reasonable amount by providing arbitrarily that such excess 
shall not be an allowable deduction and shall be deemed to be a 
dividend; but the section leaves the reasonable amount exposed to 
the tests of the Act as to whether or not that reasonable amount is an 
allowable deduction. Accordingly, s. 109 did not entitle the taxpayer 
to a deduction of the whole or any part of the amount claimed. 
(iv) (a) Under s. 109 all that the Commissioner can do is to form an 
opinion as to the amount which is reasonable, that is reasonable for 
the purpose for which the sum is, or purports to be, paid or credited ; 
(b) on the evidence, each of the sums of £4500 paid as retiring allow- 
ances to X and Y were reasonable and, accordingly, no part of such 
amounts should be treated as a dividend; (c) quaere whether no 
amount, that is nothing, could be an amount which is ‘‘reasonable’’ 
in terms of s. 109 and whether a mere nominal amount could be 
‘freasonable’’ (1 C.T.B.R. (N.S.) (1951) Case No. 103). 


WHERE NOTICE OF ASSESSMENT NOT SERVED 


On 17 October 1945 taxpayer duly furnished to the Commissioner 
a return of his income for the year ended 30 June 1945. No notice 
of assessment in respect of that return having been served within 
twelve months of its lodgment, the taxpayer, by letter dated 26 
September 1947, requested the Commissioner, in terms of s. 171 (1) 
of the Act, to make an assessment. The Commissioner issued a notice 
of assessment dated 10 March 1948, the taxable income shown therein 
being £2305, as against £2284 disclosed in the return; the increase of 
£21 represented ‘‘1/10th of car depreciation and car expenses disal- 
lowed as being applicable to private expenditure’’. The taxpayer 
objected against the assessment on the ground that as no notice of 
assessment had been issued upon him within three months of his 
request therefor, the assessment dated 10 March 1948 was deemed 
under s. 171 (2) to be an amended assessment, and that such amended 
assessment was not authorized by the Act. It was admitted by the 
Commissioner that the taxpayer had made a full and true disclosure 
of all the material facts necessary for his assessment. 


Decision: Commissioner’s assessment confirmed. (i) The tax- 
payer had, under s. 185, a right of objection against the deemed 
amended assessment. (ii)(a) Section 171 (2) fixes a date, being the 
last day of the three months after receipt by the Commissioner of the 
taxpayer’s request, for the purpose of determining whether an assess- 
ment—deemed to be an amended assessment—may be made thereafter 
within the terms of s. 170; (b) As full and true disclosure was made 
in the instant case, the Commissioner could within three years of the 
date on which tax was by s. 171 (2) deemed to be payable, make an 
assessment being a deemed amended assessment—on the information 
disclosed in the return subject (per Messrs. Fletcher and Antcliff) to 
the correction in terms of s. 170 (3) of any errors in ealeulation or 
mistakes of fact and subject to his being precluded from correcting 
any mistake of law. (1 C.T.B.R. (N.S.) (1951) Case No. 114.) 


Supplement to The Australian Accountant—January, 1952 








CURRENT TAXATION 


EDITOR: 
J. A. L. GUNN 


Volume 4 FEBRUARY, 1952 


ADVANCE PAYMENT BY COMPANIES 

The provisions of Division 3 of Part VI of the 1936-1950 Assess- 
ment Act, which govern the collection of provisional tax payable by 
individuals, have been amended by the 1951 Assessment Act so as to 
adapt those provisions to the collection of advance payments payable 
by companies. All companies, excepting overseas shipowners taxed 
under Division 12 of Part III and excepting a company in the capacity 
of a trustee, are liable to make an advance payment in respect of the 
income of the year of income ending on 30 June 1952; the amount of 
such advance payment is 10 per cent. of the tax (other than Division 
7 tax payable on undistributed income by private companies) which, 
after the allowance of any rebate to which the company is entitled, is 
assessed in respect of the taxable income derived during the year of 
income ended 30 June 1951. 


EXAMPLE: 

TAXABLE INCOME OF NON-PRIVATE COMPANY FOR YEAR ENDED 
30 JUNE 1951— 

Taxable income from trading ha % ; re ss £23,500 

Dividends received a Ei on — es na ie 1,850 

Interest rebateable under s. 160AB 


Taxable income 


The company’s assessment would be as follows: 
Primary tax on £25,435 at 7s.in£ .. oe pa - én £8,902 5 0 
Special Levy on £25,435 at 2s.in£ .. 6 re i = 2,543 10 0 


Less rebate on £1,850 at 9s. in £ (s. 46 (1) ) .. £832 10 0 
rebate on £85 at 2s. in £ (s. 160AB) - - 810 0 


—_—___— 0 0 


Tax and levy on 1950-51 income .. - s -. £10,604 15 0 
Add advance payment 10 per cent. of £10,604 15s. = £1,060 9 6* 1060 9 0 


Amount payable a és - -. £11,665 4 0 

Piles 

*Section 13 (2) of the Rating Act provides for the omission of pence from 
advance payments. 

New sections 221YBA and 221YCA are machinery provisions 
which become operative if or when the amount of the advance pay- 
ment in respect of the income of a year of income is fixed by the annual 
Rating Act. As stated above the 1951 Rating Act fixes the amount of 
the advance payment in respect of 1951-1952 income at 10 per cent. 
of the tax assessed in respect of 1950-1951 income. So far as concerns 
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future years, advance payments will be payable only if the Parliament 
enacts provisions for the ascertainment of the amount of advance 
payments in respect of income of future years. 

Generally speaking the amount of the advance payment will be 
notified in the company’s ordinary notice of assessment (s. 221YD). 
Section 221YE, as redrafted, requires credit to be allowed for advance 
payments; thus the advance payment in respect of 1951-1952 income 
will be allowed as a credit against the income tax actually assessed 
on the basis of the company’s return for that year. 

By virtue of the amended provisions of s. 221YA the amount of 
the advance payment is a debt due to the Crown and may be sued for 
and recovered by the Commissioner. It is subject to extension of time 
for payment, if allowed by the Commissioner and bears additional 
tax for late payment unless the additional tax is remitted by the 
Commissioner. The ascertainment of the amount of the advance pay- 
ment is not an assessment within the meaning of the Act (s. 
221YA (3)) and, accordingly, the advance payment is not subject to 
objection and appeal as is an assessment. However, where an assess- 
ment is amended, the Commissioner has a discretionary power under 
s. 221YG to alter, up or down as the case may be, the amount of the 
advance payment and to notify the company of the altered amount, 
whereupon the company must pay any increased amount or receive a 
credit or refund of any advance payment overpaid. Section 129 con- 
tained in Division 12 of Part III of the Act provides for an arbitrary 
determination of the taxable income of ex-Australian shipowners or 
charterers. Where a ship belonging to or chartered by a person whose 
principal place of business is out of Australia, carries passengers or 
freight shipped in Australia, the owner or charterer is taxed on 5 per 
cent. of the passenger and freight moneys paid to him in respect 
thereof. Thus, in these circumstances, tax is paid at the time the 
deemed taxable income is received. As it would be inappropriate to 
collect advance payments in these cases, s. 221YBA (3) provides that 
advance payments will not be exacted from a company liable to assess- 
ment under Division 12 so long as the company has no taxable income 
other than as ascertained under that Division. 


REBATE OF TAX ON DIVIDENDS RECEIVED BY RESIDENT 
COMPANIES 


Section 46 (1) of the Assessment Act entitles resident companies 
to a rebate in their assessments in respect of dividends included in 
their taxable incomes. The section has been amended following on 
the repeal of Part IITA and the discontinuance of super-tax in the case 
of non-private companies, and the new provisions for advance pay- 
ments to be made by private and non-private companies. The rebate 
is caleulated by applying to the dividends included in the taxable 
income ‘‘the average rate of tax payable by the company.’’ This 
‘average rate’’ is now defined as being, in effect, the rate ascertained 
by dividing by the taxable income, the primary tax (including, in the 
ease of non-private companies, the special levy) payable for the year 
of tax excluding any rebate or credit against its liability to tax to which 
the company is entitled and excluding any Division 7 tax that it may 
be liable to pay. Thus dividends received during the year of income 
ended 30 June 1951 by a non-private company are rebateable at the 
rate of 9s. in the £ (being the primary rate of 7s. in £ plus the special 
levy of 2s. in £). Dividends received during the year of income ended 
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30 June 1951 by a private company are rebated at the average rate of 
primary tax payable by it. The amended provisions of s. 46 first apply 
to dividends received during year ended 30 June 1951. 


EXAMPLE: 
TAXABLE INCOME OF NON-PRIVATE COMPANY FOR YEAR ENDED 
30 JUNE 1951— 
Taxable income from trading ~ a a on rr ‘ £15,000 
Dividends from resident companies os es o- -. £2,700 
Dividends from non-resident companies .. “ - ne 350 sini 
Interest on Commonwealth Loans issued after 1 January 1940 250 
Taxable income a _ ov rm £18,300 
The non-private company’s assessment would be as follows— 
Primary Tax— 
£18,300 at 7s. in £.. "" ? > £6,405 
SPECIAL LEvY— 
£18,300 at 2s.in£ .. - oe os ois 1,830 


£8,235 
Less rebates: 
C.L.I. rebate (s. 160AB), £250 at 2s. in £ 
Dividends (s. 46 (1) ), £3,050 at 9s. in £ 
1,397 


Tax and contribution assess £6,837 
Add 10% Advance Payment for year endiuz 30 


June 1952 “A 683 


Amount payuble - ~_ £7,521 5 0 


The rebate under-s. 46 (1) applies alike to ex-Australian dividends 
and Australian dividends. In accordance with new s. 46 (2) ‘‘the 
average rate of tax payable’’ is ascertained by dividing by the taxable 
income ‘‘the amount of income tax which would be assessed in respect 
of the taxable income .. . if (a) the company was not entitled to any 
rebate of tax or credit against its liability to tax ...’’ Both the 
primary tax of 7s. in £ prescribed in para. (1) of the Sixth Schedule 
to the 1951 Rating Act and the special levy of 2s. in £ imposed on non- 
private companies by s. 12 of that Act are imposed as ‘‘income tax’’. 
Hence, in the above example, the amount to be divided by the taxable 
income (£18,300) is £8,235 which is ‘‘the amount of income tax which 
would be assessed,’’ etc. if the company was not entitled to any rebate 
of tax such as the rebate under s. 160AB in respect of Commonwealth 
Loan interest. The effect of s. 46 (2) (a) is to exclude from the caleu- 
lation of ‘‘the average rate’’ not only any rebates of tax but also any 
‘‘eredit against its liability to tax’’. Thus, in the above example, the 
advance payment of £683 15s. Od. will be a credit against the com- 
pany’s liability to tax on its income of the year ending 30 June 1952; 
the credit will be disregarded in calculating any dividend rebate to 
which the company may be entitled in its assessment for that year. 

The advance payment (£683 15s. Od. in the above example) does 
not enter into the calculation of ‘‘the average rate of tax’’ for purposes 
of s. 46 (1) for, apart from any other consideration, the effect of 
s. 221YA (2) is to provide that ‘‘income tax’’ when used in any 
section of the Act, excepting a few specified sections, does not include 
either provisional tax or advance payments. 

The following example illustrates the application of s. 46 to 
dividends received by a private company. , 
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TAXABLE INCOME OF PRIVATE COMPANY FOR YEAR ENDED 
30 JUNE 1951— 


Taxable income from trading 
Dividends received ; 


£8,000 
1,000 


Taxable income soa ck “se .. £9,000 


Primary Tax— 
£5,000 at 5s. in £ 
4,000 at 7s. in £ 


£1,250 
1,400 
£9,000 at 5.8888s. in £ .. as os — - .. 2,650 
Less s. 46 (1) rebate on £1,000 at 5.8888s. in £ = £294 8s. 10d. 


= rounded up to (s. 160AD(b) ) 294 9 0 


Tax and contribution assessed ‘ss wa mia -- £255 11 @ 
Add 10% advance payment = ah ai ad ~ 235 11 0 


Amount payable a ee $s .. £2,591 2 0 
Any liability upon the company to pay tax under Division 7 of 
Part LIL of the Act does not affect the calculation of the dividend 
rebate (s. 46 (2)(b)). As super-tax was not imposed in respect of the 
year of income ended 30 June 1951 sub-see. (2A) of s. 46 has been 
repealed by the 1951 Assessment Act, the repeal being effective in 
respect of assessments of income of the year of income ended on 30 
June 1951 and in respect of income of all subsequent years. 


SCHOLARSHIP ALLOWANCES EXEMPTED 

Section 23 (z), added by the 1951 Assessment Act, gives effect to 
a recommendation by the Committee on Taxation that amounts 
awarded to a student by way of a scholarship should be available to 
the successful candidate undiminished by levies of tax. The exemption 
is so framed as to apply to payments under the Commonwealth Scholar- 
ship Scheme administered by the Universities Commission, as well as 
to payments under various private scholarships and similar educa- 
tional awards, provided that the recipient is a full-time student at a 
school, college or university in Australia or overseas. Allowances 
received by a full-time student under the Commonwealth Rehabili- 
tation Training Scheme also come within the scope of the exemption. 
The exemption does not extend, however, to payments, whether termed 
‘*scholarships’’ or otherwise, which are in effect payments in the 
nature of remuneration for present or future services. Allowances 
paid to research workers, for example, are indistinguishable in nature 
from salaries, and continue to be subject to tax. Similarly, allowances 
paid during periods of training for future employment—such as 
public service cadetships, teachers’ training college studentships, ete. 
—do not fall within the exemption. The amendment applies to 
scholarship payments made after 30 June 1951. 


SERVICEMEN IN KOREA AND MALAYA 
Exemption of Pay and Allowances 
Section 23B is designed to exempt service pay and allowances 
earned by members of the Navy, Army and Air Force and Auxiliary 
Units serving in operational areas in and around Korea and Malaya. 
The period of exemption commences when the member of the 
Defence Force leaves Australia for service in an operational area and 
the exemption is terminated when he returns to Australia. In those 
eases where the member is outside Australia at the time he is allotted 
for service in an operational area, the exemption commences when he 
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is so allotted. Correspondingly, the exemption period is terminated 
when his allotment to the operational area is terminated. Provision 
is made to continue the exemption during any period that a member 
of the Defence Force is receiving hospital treatment for illness 
contracted or injuries sustained during his war service. 

It was stated by the Commonwealth Treasurer that the prescribed 
‘*operational areas’’ would be identical with those prescribed for the 
purposes of war pensions and repatriation and re-establishment 
benefits under the Repatriation Act 1930-1950. 


RELIEF TO AGED PERSONS 

Section 8 of the 1951 Rating Act is designed to relieve from tax 
persons of pensionable age whose incomes are below the maximum 
permissible incomes for the purposes of Commonwealth age pensions. 
This concession is achieved by providing that men who have attained 
the age of 65 years and women 60 years on or before the last day of the 
year of income are wholly free from tax if their net income of that 
year does not exceed £234. Only persons who have been residents of 
Australia during the whole of the year of income are entitled to the 
concession. A married couple who both satisfy the conditions of age 
and residence, are exempt if their combined net income does not exceed 
£468. The ‘‘net income’’ of a person means the gross income less all 
expenses (excepting expenses of a capital, private or domestic nature) 
ineurred in deriving that gross income. 

Provision is made for marginal relief where the net income 
slightly exceeds the maxima. Thus the basic tax payable where a 
qualified taxpayer’s net income is between £234 and £248, is limited 
to one-half of the excess of the net income over £234. The special 
levy of 10 per cent. of the tax so ascertained is, however, also payable. 

Where the net income of a qualified taxpayer does not exceed 
£558 and during the year of income he or she contributes to the 
maintenance of his or her spouse, being also a qualified person, the 
tax payable is limited to one-half of the excess of the combined net 
incomes over £468. The following are illustrations of the last- 
mentioned limitation : 

EXAMPLE (1) 
Husband—Net income is ia 
Wife—Net income 


Aggregate net income 


Tax payable by husband (one-half of £24—i.c., 
£492 less £468) ; = 
Add 10 per cent. special levy 


Total 
(N.B.—Tax payable apart from the concession would be £17 2s., including the 
10 per cent. special levy on the taxable income of £336—i.e., £440, less concessional 
deduction of £104 for wife.) 
EXAMPLE (2) 


Husband—Net income ae ds - .. £2856 0 0 
Wife—Net income 


Tax payable by wife (one-half of £2—i.e., £236 
less £234) ta a ae 

Add 10 per cent. special levy 
Total (wife) 
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Tax payable by husband (at ordinary basic anata £7 16 0 
Add 10 per cent. special levy ea ; 016 0 


Total (husband) ha j se id £8 12 0 
Total (husband and wife) , a ha £9 14 0 


(N.B.—In this instance, the marginal relief provisions are not applied in the 
assessment of the husband’s tax, as the tax calculated at ordinary basic rates is 
less than the maximum of £12 calculated in accordance with the marginal relief 
provisions. ) 


The provisions for relief to aged persons first apply in assessments 
based on income of the year of income ended 30 June 1952. 


COLLECTION BY INSTALMENTS 


Employer Not Accounting for Deductions 


As is pointed out in para. [2273] of Commonwealth Income Taz 
Law and Practice, 3rd Ed., s. 221P did not achieve its object of giving 
to the Commissioner priority in recovering tax instalment deductions 
not accounted for by an employer being a company that had gone into 
liquidation. The defect pointed out has been remedied by the 1951 
Assessment Act. The original provision as inserted by the 1947 Act 
is effective where an employer’s property has become vested in a 
trustee. Thus the Commissioner has an absolute priority in recovering 
from the trustee of, for example, a bankrupt estate the amount of tax 
instalment deductions withheld by an employer who becomes a bank- 
rupt. Under the original provisions priority operated only ‘‘ where 
his (the employer’s) property has become vested in a trustee’’. The 
assets of a company in liquidation, do not become ‘‘vested’’ in the 
liquidator unless a Court makes an order to that effect (cf. Companies 
Acts, N.S.W. s. 299 and Vie. s. 190). As amended the section gives 
the Commissioner the necessary priority ‘‘where (the employer’s) 
property has become vested in, or where the control of his property 
has passed to, a trustee’’. It was officially explained that this amend- 
ment would extend the priority given the Commissioner by s. 221P (2) 
so as to apply where the defaulting employer is a company in voluntary 
liquidation or a company whose assets are under the control of a 
receiver. The amendment came into operation on 7 December 1951, 
the date on which the Act received the Royal Assent. To avoid retros- 
pective application of s. 221P as amended, s. 29 (2) of the 1951 Act 
provides that the amendment should not apply in a case where an 
employer’s property passed to the control of a trustee before 7 
December 1951. 


Prosecutions for tax instalment deduction offences 

With one exception (s. 221Y), the various penalties specfied for 
offences against the provisions relating to collection by instalments 
are of a pecuniary character, or impose a term of imprisonment not 
in excess of six months. The combined effect of s. 21 of the Common- 
wealth Crimes Act and of the provisions of the Principal Act is, apart 
from the provisions of new s. 221YAA, that prosecutions for such 
offences must be commenced within twelve months of the commission 
of the offence. However, new s. 221YAA enables prosecutions for tax 
instalment offences to be commenced at any time. Section 221YAA 
came into operation on 7 December 1951, the date on which the 1951 
Act received the Royal Assent. 
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RELIEF IN CASE OF HARDSHIP 


Section 265 of the Act empowers a Board to release taxpayers 
from liability where the exaction of the tax would cause serious 
hardship. Section 265 (11) was amended by the 1951 Assessment Act 
to authorise the Commissioner to exercise the powers of the Relief 
Board in cases where the liability to tax does not exceed £50. The 
amendment came into operation on the day on which the Act received 
the Royal Assent, viz. 7 December 1951. Prior to this amendment the 
Commissioner’s authority to relieve a taxpayer from his liability was 
limited to cases where the tax did not exceed £20. 


VISITING EXPERTS ASSISTING IN THE DEVELOPMENT OF 
AUSTRALIAN INDUSTRY 


As explained in Commonwealth Income Tax Law and Practice, 
3rd Edn., para. [228], the exemption granted by s. 23 (ce) (vii) during 
the first year of a visit by the persons specified may be extended for a 
further year if the Treasurer, acting on the recommendation of the 
Secondary Industries Commission, is satisfied that an extension of 
the person’s visit is desirable. As the Secondary Industries Com- 
mission’s activities have ceased, the 1951 Assessment Act provides that 
the Director of the Division of Industrial Development of the Depart- 
ment of National Development, or any person authorised in writing 
by the Director, should be the person to give certificates for the 
purposes of s. 23 (¢) (vii). A similar amendment is made by the 1951 
Assessment Act tos. 1G0ABA of the Principal Act. Both amendments 
came into operation on the day on which the 1951 Assessment Act 
received the Royal Assent, viz., 7 December 1951. 


ARTICLE 4 OF THE DOUBLE TAX TREATY BETWEEN 
AUSTRALIA AND THE U.K. 


By A. G. Davies 
Barrister-at-law, London 


Under the above article power is given to the Tax authorities of 
either country to re-determine, by a rectification of accounts, the 
taxable profits of businesses which are under the control of non- 
resident persons, where the commercial or financial relations are not 
at arms-length. The purpose of the Article is to give reciprocal powers 
to adjust under-stated taxable incomes, and thus prevent attempts— 

(i) to deflect profits artificially so as to avoid tax in the country 
which imposes higher taxes, and 

(ii) to deflect profits to the country which may not tax certain 
transactions at all. 

In Australia power is already given in sections 129 to 148 of the 
Income Tax Assessment Act to the Commissioner to impose such recti- 
fications of taxable income. In the United Kingdom it has only recently 
become obvious that Article IV cannot be enforced. There, the 
significance of this fact is wider than the context of the Australian 
treaty, inasmuch as it makes invalid each similar Article written into 
every tax treaty signed by the United Kingdom. 

In the U.K. all the double tax treaties are entered into under the 
authority of section 51 of the Finance (No. 2) Act 1945. This section 
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is not a charging section, but a relief section. Consequently when the 
Inland Revenue authorities some time back sought to invoke Article 4 
of a Double Tax Treaty to rectify and adjust the profits between an 
U.K. resident and a subsidiary outside the U.K., the Crown Law 
officers advised that the attempt was illegal. 

As a result, section 37 of the Finance Act 1951, has been necessary 
to give the requisite force of law to articles in Double Tax Treaties 
re-opening transactions not at arms-length. To quote the Attorney- 
General in the House of Commons on the matter—‘‘. .. We must have 
the clause, otherwise under the (double tax) agreements we have with 
the United States for example they would be able to tax their nationals 
where profits are diverted away from them but we should not have the 
reciprocal advantage. That is a hopeless situation ... All this clause 
is really doing, and is designed to do, is to make the law what it was 
thought to be in respect of the double tax agreements entered into. 
Our double tax agreements, I think in every ease, contain in effect what 
this clause now seeks to make law. Strictly speaking, it was unlawful 
before, and the Treasury has been advised to take this step ‘i 
(House of Commons Hansard, Volume 489, columns 2090-2091.) 

Though perhaps it is surprising that it has taken His Majesty’s 
Government in the United Kingdom six years to realise that their 
powers under such Articles were void of effect, it is hardly to be 
wondered at that they wished to close the gap in their legal powers 
once it was discovered. What is surprising is that it took the Attorney- 
General a long time to bring out this argument in defence of the 
clause. Throughout the Committee stage he defended the clause on the 
very different ground of protecting the Treasury against unlawful tax 
avoidance, and it was only on the Report stage that he produced the 
double tax agreement angle. It is perhaps possible that both argu- 
ments are complementary, or even that there were two schools of 
thought at the British Treasury, the anti-evasion school and the double 
tax specialists, who both resolved their difficulties by sponsoring the 
same clause. Which brings the baffled layman back to the age-old 
question : how can the children of Israel tell whether their leaders are 
false prophets or prophets of the most High whose messages have got 
mixed up? 


WHETHER SUM RECEIVED FOR RESTRICTIVE COVENANT 
IS CONSIDERATION ‘‘IN CONNEXION WITH’’ GOODWILL 


In 1 C.T.B.R. (N.S.) Case No. 113 (Ref. 37/1950) Board No. 1 
by majority decided on 29 May 1951 that a sum paid specifically in 
consideration of a restrictive covenant entered into by the vendor of a 
newsagency and storekeeping business, conducted on premises, a lease 
of which was assigned was not assessable income as being consideration 
‘‘for or in connexion with’’ goodwill attached to or connected with 
land. On the other hand, in 1 C.T.B.R. (N.S.) Case 125 (Ref. 
M.95/1950), Board No. 2 decided by majority on 23 July 1951, that 
a sum paid specifically in consideration of a restrictive covenant 
entered into by the vendor of a bakery and bread run, conducted on 
and from premises, a lease of which was granted was assessable as 
being consideration ‘‘in connexion with’’ goodwill attached to or 
connected with land. The taxpayer in Case No. 125, and the Com- 
missioner in Case No. 113, has each lodged notice of appeal to the High 
Court. 
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The facts and decisions in the abovementioned cases are as 


follows 
In January 1948 taxpayer sold his country storekeeping and 

newsagency business together with the unexpired term (four years) 
of the lease (with an option for renewal for a further ten years) of the 
business premises for a total sum of £2,500 which was apportioned in 
the contract of sale as follows: 

Interest in newsagency business and newspaper delivery 

service . oa e's es wa o% .. £300 

Plant, fittings. ete. i ime ee - “ts 625 

Covenant in restraint of trade “s , 500 

Stock in trade Rs oe ian en ne -. 1,075 


£2,500 


No part of the total consideration was allocated to the assignment 
of the lease. 

In an explanatory note attached to his return of income for the 
vear ended 30 June 1948 earns disclosed details of the sale as 
set out above except that the first item was described in the explanatory 
note as ‘‘ goodwill, lease, licence and block paper run’’; the amount of 
£300 for this item was treated in his return by the taxpayer, and was 
assessed by the Commissioner, as assessable income. The sum of £500 
paid in terms of the contract as consideration for the covenant in 
restraint of trade was claimed in the return to be ‘‘non-taxable’”’ 
The Commissioner assessed the sum of £500 as ‘‘additional pre mium 
received’’. The taxpayer objected to the inclusion of the sum of £500, 
but not of the sum of £300 in his assessable income. The objection 
was disallowed and the taxpayer requested that it be referred to a 
Board of Review ; the Commissioner then asked for copies of the con- 
tract of sale of the business and of the earlier agreement for the pur- 
chase by the taxpayer of the business and having received them, he 
subsequently referred the objection to the Board. No oral evidence was 
given at the hearing of the reference, the only material evidence before 
the Board being the respective agreements for the purchase and sale 
of the business by the taxpayer. The argument before the Board 
centred on whether or not the sum of £500 was a ‘ ‘premium’’ as defined 
in s. 83 (1) 


Decision (by majority, Mr. R. R. Gibson and Mr. F. C. Bock, Mr. 
A. C. Leslie dissenting) : Taxpayer’s objection upheld. 

In February 1946 taxpayer sold an old established bakery, the 
business of which was confined to the manufacture and sale of bread 
and buns. The taxpayer, who owned the freehold of the premises, 
granted a ten years’ lease to the purchaser. The agreement of sale 
contained clauses which provided (1) that the taxpayer agreed to 
sell and the purchaser to buy the plant and utensils of the business 
for £1250; (2) in consideration of that agreement by the purchaser 
the taxpayer agreed that the purchaser should be entitled to (a) the 
goodwill of the a (b) any proprietary recipes (there were in 
fact none), and (¢) the zone allotted to the t taxpayer in terms of the 
Wartime Bread ae 4 Tasmania) Order; (3) in consideration of 
a further sum of £1750 to be paid by the purchaser, the taxpayer 
entered into a restraint of trade covenant to operate in respect of a 
specified area during the term of the lease, he agreed also not to permit 
the use in the specified area of his own name or of the business style 
of ‘‘X Bakery’’. The property on which the business was carried on 
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comprised a residence attached to which was a small shop, a bakehouse 
and outbuildings appropriate to the business. It was some little dis- 
tance away from the shopping area and little pedestrian traffic passed. 
All bread sold was baked on the premises; practically all the bread 
sold (shop sales were about 5 per cent. of the business done) was 
delivered to the homes of customers. At the time taxpayer purchased 
the business in 1943 and when he sold in February 1946 bread-zoning 
was in force. The zone allotted to the taxpayer and held by him when 
he sold was personal to him and did not relate to the premises as such. 
The Commissioner treated the sum of £1750 as assessable under 
s. 84 (1). Upon review of the taxpayer’s objection : 

Decision (by majority) : Claim disallowed. 

The following extracts from the reasons of the various members 
of the two Boards indicate their several views as to the nature and 
effect of a _ restrictive covenant in the circumstances under 
consideration. 

In Case No. 113 Mr. Bock gave the principal reasons of the two 
members who supported the taxpayer on the relevant question. 

Mr. Bock said : ‘‘In the case before us, the purchaser obtained the 
goodwill, if any, attached to the premises on the transfer to him of the 
lease and he is bound by the terms of his contract that no part of the 
total consideration was paid for that goodwill. ‘In the absence of an 
express restrictive covenant, no covenant to that effect will be implied’ 
(Halsbury 2nd Ed., Vol. 32, p. 453) and by clause 5 of the agreement 
the purchaser is committed to the payment of £500 expressly as con- 
sideration for the surrender by the vendor of his right to carry on a 
similar business in the district for a period of 10 years. It is apparent 
that the purchaser was concerned with the likelihood of competition 
from the vendor not as something ancillary to goodwill which in fact 
is attached to the site of the business but as the major factor to take 
into account in agreeing to a price in excess of the value of the tangible 
assets. Clauses 5 and 8, in my view, are an acknowledgment by both 
parties to the contract that it is the good name and business reputation 
of the vendor which give the business a goodwill value. Such goodwill 
is of course severable from the land on which the business is conducted 
and the purchaser, by making additional payment of £500, ensures 
that it will not be used against him in his future conduct of the busi- 
ness and as successor to the vendor seeks to acquire that goodwill for 
his own benefit. The good name and personal reputation of the vendor 
was only casually connected with the premises, a lease of which he 
assigned to the purchaser and the premium he received in respect of 
that is not, in my opinion, so attached to or connected with land the 
subject of the lease as to make it assessable under s. 84’’. 


Mr. Gibson said: ‘‘ Because the reasons for my decision are based 
on technical, albeit ( I think) important, considerations I offer obiter, 
for what it may be worth, my opinion that the amount in question was 
not, within the meaning of the Act, consideration for goodwill attached 
to or connected with the land of which the taxpayer assigned his lease. 
There is certainly no authoritative case which is compulsive of the 
contrary opinion. I have given a lot of consideration to the question 
but have come to the conclusion that I ought not to give detailed 
reasons for an opinion which is not part of the ratio of my decision. 
When a suitable case arises I shall not hesitate to give reasons unless 
by that time there should happen to exist some authoritative judicial 
guidance. Nevertheless, I have no reluctance in stating that the 
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reasons for my (obiter) opinion are substantially the same as those 
expressed by Mr. Bock in support of his own opinion on the same 
question’’. 

Mr. Leslie, who dissented from the majority decision on the basis 
that the taxpayer had failed to discharge the onus on him of proving 
the assessment excessive, said: ‘‘If the goodwill of the taxpayer was 
purely personal it might well be that the consideration for the covenant 
in restraint of trade was warranted and the circumstances might be 
such that no part of it could properly be allocated to the lease. At the 
same time, if the goodwill of the taxpayer was local the sum of £500 
would be a premium whether or not the agreement was bona fide and 
whether or not both vendor and purchaser believed it to be personal 
to the vendor. This follows from the definition of premium in s. 83 
.... Thus, the question to be decided turns on whether the taxpayer’s 
goodwill was, in its nature, local or personal’’. After indicating that 
in his view goodwill attributable to the newsagency portion of the 
business would be personal, but that the goodwill of the storekeeping 
portion would be local, Mr. Leslie added : ‘‘ There is no evidence which 
would assist in apportioning the sum of £500 between personal good- 
will and local goodwill and it is impossible to determine how much, if 
any, of the sum of £300 paid in respect of the run is goodwill allocated 
to the newspaper business. If, however, there is any substance in the 
claim that a newspaper run is protected from competition without the 
aid of a covenant by the vendor it may well be that the whole of the 
consideration for the covenant is attributable to personal goodwill’’. 

In Case No. 125 Mr. Trebileo decided in favour of the taxpayer on 
the ground that all that the taxpayer had in the nature of goodwill, 
at the time he sold the business, was the right granted to him under 
wartime zoning regulations to sell bread in the zone allotted to him, 
and that such right being personal to the vendor was not goodwill 
attached to or connected with the bakery premises. However, he stated 
that he assumed in favour of the Commissioner that the sum paid for 
the restrictive covenant was consideration ‘‘for or in connexion with’’ 
goodwill. 

Mr. Nimmo said: ‘‘I think a restraint of trade covenant is in 
connexion with the goodwill of a business because the object of such a 
covenant seems to me to be to prevent the vendor of a business from 
taking away from the business the people upon whose custom the good- 
will of the business depends. Authority for this view is found in 
Townsend v. Jarman (1900), 2 Ch.D. 698, and the cases therein cited.’’ 


Mr. Cotes said : ‘‘ The covenant represented an undertaking by the 
vendor to refrain from doing certain things which might have the 
effect of undermining, or detracting from, the value of goodwill which 
he had disposed of. It was designed to ensure to the purchaser, as far 
as possible, a ‘long-term’ preservation of the goodwill, as distinct from 
the zoning rights, which had been acquired by him. The amount of 
£1750 paid for this covenant did not represent a consideration for the 
sale of that goodwill but, in my opinion, it did represent a consideration 
‘in connexion with’ that goodwill.’’ 


SUM RECEIVED FOR GOODWILL OF BAKERY BUSINESS 
There are three recent Board of Review decisions dealing with 
the assessability of sums received for goodwill on the grant, assign- 
ment or surrender of a lease of bakery premises. The facts and decision 
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in 1 C.T.B.R. (N.S.) (1951) Case No. 125 are set out in Current Taxa- 
tion under the heading ‘‘ Whether sum received for restrictive covenant 
is consideration ‘in connexion with’ goodwill’’. In Case No. 125 Board 
of Review No. 2 decided by majority that the goodwill in that instance 
was local; in Case No. 94 hereunder the same Board was unanimous 
in deciding that the goodwill was local. On the other hand, Board of 
Review No. 3 held by majority that the goodwill in Case No. 135 here- 
under was personal. The decisions in Cases Nos. 125 and 135 are both 
subject to appeals to the High Court. 


Where goodwill held to be not local 


In 1936 taxpayer built a shop and bakehouse on land owned by 
him in a small country township of 100 persons and established a 
bakery business, the only one in the township. Twelve months later 
he sold the business and freehold; within a year of that sale the 
business had closed down. Taxpayer then secured tenancy of the 
premises and by personal canvass of prospective customers he re- 
established the business. About 25 per cent. of bread baked was sold 
in the township ; 75 per cent. was sold to persons residing along various 
routes from the township to a rail town about 25 miles distant and to 
another town in the opposite direction on a branch line about 16 miles 
distant. The services of mail and cream carriers were available for the 
distribution of competitors’ bread from the two rail towns along the 
respective routes to the taxpayer’s township. Taxpayer stocked certain 
lines to meet the convenience of his bread customers but he made little 
profit thereon. He obtained an eight years’ lease of the premises from 
1 February 1945 at the same rental of £1 per week which he had paid 
as a tenant in the preceding years. The lease provided that taxpayer 
should not assign without the lessor’s consent and fixed a premium of 
£25 for such consent. By an agreement made in July 1946 taxpayer 
sold the balance of his lease, the goodwill of the business, the right to 
use his trade name, two specified agencies and fittings and plant for 
£1300 of which £300 was treated as being for fittings and plant. The 
agreement contained a restraint clause operative within a radius of 
25 miles of the premises for a period of three years. Although not 
required to do so by the agreement, taxpayer spent six weeks with the 
purchaser personally introducing him to about half the out-of-town 
customers: he also personally wrote to other customers appealing to 
them to patronise the purchaser. On review of the taxpayer’s objection 
against the inclusion in his assessable income of the sum of £1000 as 
being a premium for goodwill attached to or connected with the 
premises a lease of which was assigned— 

Decision (by majority) : Objection allowed. 

Per Messrs. Fletcher and Antcliff: The evidence established that 
the premium received was for goodwill not attached to or connected 
with the premises. 

Per Mr. McCaffrey : The taxpayer had discharged the onus on him 
of proving the assessment excessive to the extent of the goodwill repre- 
sented by the one-half of the out-of-town customers interviewed by 
him, the amount so established being one-half of 75 per cent. of £1000, 
namely, £375. (1 C.T.B.R. (N.S.) (1951) Case No. 135.) 


Where goodwill held to be local 


During year ended 30 June 1948, taxpayer sold the following 
assets: (a) the business of a baker carried on by him; (b) residue of 
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his tenancy of the premises, and (¢) certain chattels and effects. An 
amount of £2400 was expressed to be ‘‘the purchase price’’ which, for 
purposes of stamp duty, was allocated as to £1580 for goodwill and 
£820 for chattels. No shop was associated with the bakery premises 
Bread baked there was taken by delivery carts for sale to customers. 
At the relevant time there was in the district no zoning scheme either 
by legislation or by agreement between master bakers. The evidence 
did not show that the taxpayer had any exceptional skill as a baker 
or that there was any special quality about the bread baked by him. 
The only dispute was whether or not the goodwill was ‘‘attached to or 
connected with’’ the bakery premises. In support of taxpayer’s claim 
that the goodwill sold was personal, his representatives referred to 
clause 6 of the agreement for sale which was a covenant by the tax- 
payer not to compete within a radius of ten miles of the bakery for a 
term of seven years. Taxpayer in evidence said he thought that the 
sum of £1580 was payable to him for this covenant but the agreement 
nowhere expressed any consideration as being payable therefor. 


‘ 


Decision: The goodwill bought and sold was ‘‘attached to or con- 
nected with’’ the bakery premises there being no evidence that any 
part-of the goodwill was personal or that anything had been paid for 
personal goodwill. (1 C.T.B.R. (N.S.) (1951) Case No. 94). 


SUM RECEIVED ON SALE OF WINE LICENCE 


In 1925 the taxpayer acquired the lease, licence and goodwill 
of an Australian Wine Licence for £1200. On the evidence, the sum 
of £1200 was paid to acquire the licence only. In 1941 he sold tie 
licence for £1000. The lease which existed in 1925 expired on 28 
September 1931, and in 1941 the taxpayer occupied the premises 
as a weekly tenant. No deduction was claimed by the taxpayer in 
respect of the £1200 paid by him for the licence although he was 
entitled to a sinking fund deduction in respect thereof under the 
Amending Act of 1930 attributable to the period 1 July 1929—28 
September 1931. However, it was accepted that, by reason of inswfii- 
ciency of income, the taxpayer was not liable to tax in respect of 
that period. 

Held: (i) The taxpayer, having received an assessable premium 
(£1000) for a licence, and having paid an amount (£1200) to acquire 
the licence, he was entitled to a deduction in terms of s. 85 (1) (a) (i); 
and (ii) (by majority) the deduction allowable under s. 85 (1) was the 
whole amount of £1200 because, there being no evidence that the Com- 
missioner had made assessments in respect of the taxpayer covering 
the period 1929-1931, it could not be said that any sinking fund allow- 
ance had been made for that period (1 C.T.B.R. (N.S.) (1951) Case 
No. 122). 


ILLEGAL TAX-FREE SALARY ARRANGEMENT 


A contract of employment by which the employee is to be paid a 
specified weekly sum as salary and to recover from his employer the 
amount payable out of that sum in respect of income tax by including 
it in an expense account is wholly illegal as being contrary to public 
policy (Miller v. Karlinski (1945), 62 T.L.R. 85). A contract to pay 
a tax-free salary is binding on the employer even though, under s. 260 
of the Act, it is void as against the Commissioner. In Miller’s Case, 
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however, the bargain itself was illegal, not because there is necessarily 
anything wrong in agreeing to pay an employee a sum free of income 
tax, but because the agreement was not made in a lawful way and was 
designed to defraud the Revenue. Whereas an agreement which offends 
against s. 260 of the Act remains valid as between the parties, an agree- 
ment of the kind referred to in the above case would be wholly illegal 
and the Courts would not enforce it. Miller’s Case was a decision of 
the English Court of Appeal and that Court again applied the test of 
publie policy in Napier v. National Business Agency Ltd., [1951] 2 
All E.R. 264, where an employee was engaged at a weekly salary, plus 
a fixed weekly allowance purporting to be for expenses. The evidence 
showed that the expense allowance was a sham figure, a figure put in 
of a sum to be paid to the employee without any deduction for tax, 
and which bore no relation, and was not intended to bear any relation, 
to the expenses which might in fact be incurred. Such an agreement, 
being one designed to mislead and defraud the Revenue, is contrary to 
publie policy and the Court, accordingly, dismissed an appeal by the 
employee whose action for damages for wrongful dismissal had been 
dismissed by the trial judge on the ground that the contract was 
illegal. Such illegal contracts are wholly unenforceable and an 
employee cannot recover the part of the remuneration described as 
expenses or even the part described as salary. 


TAX INSTALMENT DEDUCTIONS 


Drawings in anticipation of share of profits 


W. was employed by the defendant company as manager of its 
business under a contract which provided that his remuneration 
should consist wholly of a share of the profits of each year. The 
contract relevant to the period of eighteen months from 1 July 1942 
to 31 December 1943 contained no provision specifying the date upon 
which he was to be paid his remuneration or providing for advances 
or drawings on account of salary. The contract relevant to the 
period of six months from 1 January 1944 to 30 June 1944 contained 
a clause entitling W. to monthly drawings in anticipation of the 
remuneration to be paid to him by the company and it provided for 
half-yearly adjustments. During the year ended 30 June 19438, W. 
made eight drawings at irregular intervals of varying sums totalling 
£5856 (of these eight drawings, six were made between 1 July 1942 and 
1 April 1943) ; as his actual earnings were ascertained at £4576, he 
was thus overdrawn by £1280. During the year ended 30 June 1944, 
he drew £20 per week with considerable regularity; in addition he 
made seven drawings of varying amounts thereby bringing his total 
drawings to £5612 for the year, which proved to exceed his actual 
earnings of £3993 by £1619. At 30 June 1944, he was overdrawn in a 
total of £2899. No tax instalment deductions whatever were made 
from the amounts drawn by W. The Commissioner acting under s. 
221E (1) of the Income Tax Assessment Act 1936-1943 brought an 
action to recover from the company the amount of tax instalment 
deductions which allegedly in terms of s. 221C of that Act should 
have been made by the company from the actual earnings of W. in 
each of the two years ended 30 June 1943 and 1944. 

Held, dismissing the suit, that whilst W. was an ‘‘employee’’ and 


his remuneration was ‘‘salary or wages’’, yet the drawings were 
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advances in anticipation of an expected but unascertained liability 
for remuneration and such drawings were not salary or wages, nor 
were they received as salary or wages; nor were the drawings ‘‘in 
respect of a period of time’’ or ‘‘received in respect of a period of 
time’’ within the meaning of s. 221C (1A), and they were not ‘‘in 
respect of any week or part thereof’’ within the meaning of 
s. 221C (1) ; further there was no ‘‘time of making payment’’ within 
the meaning of s. 221C (1) of the 1936-1943 Act. F. C. T. v. Steeves 
Agnew & Co. (Vic.) Pty. Ltd. (1951), 5 A.I.T.R. 174. 

Although the foregoing decision was given on the provisions of 
old s. 221C which was repealed and replaced by present s. 221C, it 
would appear that the reasoning in the case would apply also to the 
present provisions. 


SOURCE OF BONUS IN RESPECT OF EMPLOYMENT 


From December 1940 until his compulsory evacuation in March 
1942, taxpayer was engaged in Papua in supervising the carrying out 
there of work by an Australian company by which he was employed 
and of which he was also a director and shareholder. There was no 
written contract covering his employment. The work done under his 
direction in Papua entailed his working very long hours and it proved 
to be highly remunerative to the company. At a directors’ meeting 
held in Sydney in November 1942, it was resolved that a bonus of 
£5000 should be paid to the taxpayer out of the Papuan profits in 
respect of the taxpayer’s work and services in Papua. The bonus 
was paid in Sydney. The Commissioner assessed the bonus as assess- 
able income of the year ended 30 June 1943. On review of the tax- 
payer’s objection, the Commissioner conceded that salary earned by 
the taxpayer while he was in Papua between December 1940 and 
March 1942 was exempt in terms of s. 7. 

Decision (by majority, Messrs. Fletcher and McCaffrey, Mr. 
Antcliff dissenting): The bonus was income derived from sources in 
Australia that being the place where the bonus, a voluntary payment, 
was paid, and it was, accordingly, not exempt under s. 7. 

In view of their decision, it was unnecessary for the majority to 
consider whether the taxpayer was a resident of Papua; however, Mr. 
Antcliff found on the facts that taxpayer was a resident both of the 
mainland of Australia and of Papua. (1 C.T.B.R. (N.S.) (1951) Case 
No. 121.) : 

Advice has been received that the taxpayer has appealed to the 
High Court against the above decision of the Board of Review. 


COMMONWEALTH GIFT DUTY 


Taxpayer was a man of considerable wealth and occupied a 
prominent position in his profession and in the commercial and social 
life of the community. He controlled a leading publication and desired 
that his son should succeed him in control and planned his education 
accordingly ; he also desired that his daughter should have every oppor- 
tunity for a liberal education and her own choice of a profession. 
By declaration of trust dated 6 January 1946, the taxpayer assigned 
certain shares to trustees upon trust to apply portion of the income 
thereof for or towards the maintenance, education or apprenticeship 
of his son who was then 13 years of age. By a second declaration of 
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trust dated 10 January 1946, he settled the shares comprised in the 
first trust upon his son contingently upon the son attaining the age 
of 25 years. Similar deeds dated 10 May, 1948 and 12 May 1948. 
respectively, were executed by the taxpayer in favour of his daughter 
who was then 17 years of age. At the respective dates of the deeds 
neither the son nor the daughter had any assets of substantial value. 
It was agreed that the annual income from the shares settled on the 
son was £1040 and was £100 per annum in the case of the daughter. 
The Commissioner valued the gifts comprised in each of the four deeds 
separately and issued separate assessments to gift duty in respect of 
each of the four gifts. In respect of the gifts comprised in the respec- 
tive deeds dated 6 January 1946 and 10 May 1948, the Commissioner 
assessed on the basis that the gifts were not exempt under s. 14 (i) (ii) 
of the Gift Duty Assessment Act 1941-1942. Upon reference of tax- 
payer’s objections to Board of Review No. 1— 

Decision: (i) As it was not suggested that the deeds of 6 January 
1946 and 10 May 1948, were shams, the Commissioner must maintain 
his assessments thereon on the respective values of the gifts comprised 
therein on the respective dates the deeds were executed. (ii) (a) The 
character of the gifts must be determined by reference to the terms of 
the deeds which clearly indicated that each gift was by a parent to a 
child for or towards the maintenance, education or apprenticeship of 
that child. (b) The maximum sums of £1040 per annum and £100 per 
annum for the maintenance and education of son and dauzhter respec- 
tively were, on the evidence, not excessive in the ordinary sense nor, in 
the circumstances, were the gifts excessive in amount having regard to 
the taxpayer’s legal and moral obligations to afford their maintenance 
and education even though the provision made might extend until the 
children reached 25 years of age. (c) Accordingly, the gifts were 
exempt under s. 14 (i) (i1) of the Gift Duty Assessment Act (1 C.T.B.R. 
(N.S.) (1951) Case No. 99). 

By an ante-nuptial settlement dated 13 September 1946, 
the taxpayer assigned the income of certain shares to trustees 
apon trust to hold the 
for or towards the maintenance of his wife during her life. By a 
second ante-nuptial settlement dated 16 September 1946, the taxpayer 
covenanted to assign to his trustees forthwith after marriage the shares 
referred to above and other funds to hold the income thereof upon 
trust for himself until marriage and after marriage for his wife for 
life subject to certain conditions therein set forth. The Commissioner 
valued the gifts comprised in each settlement separately and issued 
separate assessments. The gift comprised in the deed of 13 September 
1946 was assessed on the basis that the gift was not exempt under 
s. 14 (i) (iil), Gift Duty Assessment Act 1941-1942. The taxpayer 
objected to the assessment of the gift comprised in the deed of 13 
September 1946. Taxpayer was a solicitor in a well-established firm. 
His income averaged £4000 per annum. The income settled on his 
wife averaged £350 per annum. Her only other income was £80 per 
annum from her father’s estate. 

Decision: The gift comprised in the deed of 13 September 1946 
was exempt under s. 14 (i) (ii) of the Gift Duty Assessment Act (1 
C.T.B.R. (N.S.) (1951) Case No. 100.) 


income therefrom until his marriage 
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THE SPECIAL LEVY FOR 1951-1952 


Individuals 
The basie rates and the rates of property tax imposed by the 
1951 Rating Act on incomes of the year of income ending 30 June 
1952 are identical with the rates applicable to incomes of the preceding 
year ended 30 June 1951. However, s. 9 of the 1951 Rating Act 
imposes upon an individual’s taxable income for 1951-2, in addition 
to the ‘‘normal’’ tax, tax at the rate of ten per cent of the tax which 
would, but for s. 9, have been payable in respect of that taxable 
income if there had not been allowed or allowable from that tax any 
rebate or credit under any provision of the Assessment Act. In effect 
the special levy is ten per cent of the gross basic and/or property tax. 
The following examples illustrate the imposition of the special 
levy :— 


EXAMPLE 1] 
Taxable income of £1500 from personal exertion— 
Basic tax on £1500 .. ae a i £281 13 4=— £281 13 0 
Special levy—10% of £281 13s. .. or 28 3 4= 28 3 0 
Total tax £309 16 0 
EXAMPLE 2 
Taxable income of £1400, comprised of £1000 from personal exertion and £400 
from property— 
asic tax on £1400 .. os its £248 6 8 
Property tax on £400 re Pre ae: 10 0 0 


£258 


Special levy—10% of £258 7s. 
Total tax £284 4 0 
As stated above, the section provides that the special levy shall 
be imposed on the amount of tax before the allowance of any rebate 
or credit under the Assessment Act. The rebates for which provision 
is made in the Assessment Act are as follows :— 

Section 107 confers, in effect, freedom from tax and contribution in 
respect of dividends received by a shareholder from a private 
company out of profits which have borne undistributed income 
tax in the assessments of the company. Although the special 
levy of ten per cent is imposed upon the shareholder before the 


BUTTERWORTHS TAXATION SERVICE SUBSCRIBERS HAVE 
ALREADY RECEIVED COPIES OF THE 1951 AMENDING ACTS @ 
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rebate under s. 107 is allowed, that rebate is equivalent to the 
amount by which the shareholder’s tax is increased by reason of 
the inclusion of the tax-paid dividend. The net result is that 
the shareholder pays only that amount of tax and contribution 
(ineluding the ten per cent special levy) which is appropriate 
to his taxable income after excluding the tax-paid dividend. 

Section 160 grants a rebate where a primary producer disposes of 
the whole of the assets including live stock of his business of 
primary production for the purpose of putting an end to that 
business. 

Section 160aB provides for the allowance of a rebate at the rate of 
2s. in the £ on interest received from Government loans issued 
after 1 January 1940. The full rebate at the rate of 2s. in the £ 
is deducted after the special levy has been imposed. 

Section 160aBa provides for a rebate to ensure, in certain circum- 
stances, that industrial experts visiting Australia pay Austra- 
lian tax of no greater amount than the tax they would have 
paid in their own country. Here again, whilst the special levy 
of ten per cent is imposed before allowing the rebate, the 
process of ascertaining that rebate is such that the Australian 
tax and contribution payable by the visitor is reduced to the 
amount of the tax which would be payable in his own country 
if tax had been imposed there upon his Australian income. 

The imposition of the special levy in a case where the taxpayer 
is entitled to a rebate under s. 160aB is illustrated in the following 
example :— 


EXAMPLE 
Taxable income of £1400 from property, including £500 interest from Common- 
wealth loans issued after 1 January 1940— 
Basic tax on £1400... i im ay ee = £248 6 8 
Property tax on £1400 vA ad a ¥ - 56 13 4 


£305 0 0 
Special levy—10% of £305 .. :% as os Ks 30 10 0 
Total tax and special levy .. i - = si £335 10 0 
Rebate on loan interest (s. 160aAB)—£500 at 2s. in £ .. 50 0 0 


Net tax and special levy a ia ie _ ie £285 10 0 


The eredits provided in the Assessment Act are allowable under 
s. 45 and under Part IIIs. The purpose of those credits is the relief 
of double taxation of dividends received by residents of Australia 
from ex-Australian companies. The imposition of the special levy 
before the tax credit is allowed ensures that credit will be given to the 
taxpayer for the payment of the special levy. 


Companies 
In addition to primary taxes on their taxable incomes of the year 
ended 30 June 1951, certain companies are required to pay a special 
levy of 2s. in £. The special levy does not apply to— 
(a) a private company ; 
(b) so much of the taxable income of a company which is a 
non-resident as consists of income from dividends; 
(ec) a company in the capacity of a trustee; 
(d) a mutual life assurance company or the mutual income of 
a life assurance company ; 
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(e) a co-operative company ; 
(f) companies which are prohibited from making any distribu- 
tion of profits to their members. 

The primary tax payable by a non-private company which is not 
a life assurance company is 7s. in the £. The primary tax payable by 
a private company is 5s. in £ on the first £5000 of taxable income and 
7s. in £ on the excess over £5000. 

In addition to the foregoing taxes, all companies are required 
to make an advance payment calculated as ten per cent of the tax 
(other than Division 7 tax) which, after the allowance of any rebate 
to which the company is entitled in its assessment, is assessed on the 
taxable income of the year ended 30 June 1951. 

The following examples illustrate the application of the foregoing 
provisions :— 


EXAMPLE 1] 


Taxable income of resident non-private company— 
Taxable income from sais - a - = £23,500 
Dividends received .. : i ea j 1,850 
Interest rebateable under s. 160AB ae oh 85 


Taxable income bs - = ae i - £25,435 


Tax would be assessed as follows:— 
Primary tax on £25,435 at 7s. in £ a cs a £8,902 
Special levy on £25,435 at 2s in £ - os ‘ 2,543 


£11,445 

Less rebate on dividends—£1850 at 9s. in 
£ (s. 46(1)) .. He xs .. £832 10 0 
Rebate on £85 at 2s. in £ (s. 160AB) 810 0 
oe 841 


Tax and levy a ss £10,604 
Add advance payment—10% of £10, 604 15 0 — 1,060 


Amount payable... a - - os ne £11,665 


EXAMPLE 2 

Taxable income of non-resident non-private company— 
Taxable income from rents ae nee a i £3,250 
Dividends received .. Sd ss ae 4,500 
Interest rebateable under s. "160aB os om e 250 


Taxable income - - <= a as Pe £8,000 


Tax would be assessed as follows:— 
Primary tax on £8,000 at 7s. in £ ' £2,800 
Special levy on £3,500 (taxable income £8, 000 — divi- 
dends £4,500) at 2s. in £ : %. 


Less rebate on £250 at 2s. in £ (s. 160AB) 


Tax and levy 
Add 10% advance payment 


Amount payable 
From the above example it will be observed that— 
(a) dividends received by non-resident non-private companies 
do not bear the special levy of 2s. in the £; 
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(b) non-resident companies are not entitled to any rebate 
under s. 46 in respect of dividends; and 

(c) the amount of advance payment is calculated after the 
allowance of any rebates to which a company may be 
entitled. 


EXAMPLE 3 

Taxable income of resident private company— 
Taxable income from trading... oa me! “ £8,000 
Dividends received .. i ve ry: es oa 1,000 


Taxable income 7. ois me oa - - £9,000 


Primary tax— 
£5,000 at 5s. in £ ” 7 7 ae = £1,250 
4,000 at 7s. in £ os a a ‘e ; 1,400 


£9,000 at 5.8888s. in £ .. a i ne sig £2,650 
Less s. 46 rebate on £1000 at 5.8888s. in £— 
£294 8s. 10d. om Ke oe ni = 


Tax assessed 


Add 10% advance payment 


Amount payable 


PROVISIONAL TAX FOR YEAR OF INCOME ENDING 
30 JUNE 1952 


Regulation 54zB, contained in Statutory Rule 1951 No. 157, pro- 
vides in effect that provisional tax for the year of income ending 30 
June 1952 shall be equal to the tax assessed on income of the preceding 
year ended 30 June 1951, increased by ten per cent of the tax so 
assessed. Thus, where the assessable income derived by a taxpayer in 
the year ended 30 June 1951 did not include salary or wages as 
defined in s. 2214, his provisional tax for 1951-2 is calculated simply 
as an amount equal to the tax assessed on his income of the year ended 
30 June 1951 plus ten per cent of the tax so assessed. 

Where the assessable income derived by a taxpayer in the year 
ended 30 June 1951 comprised salary or wages (as defined) together 
with other income, the amount of provisional tax for 1951-2 is an 
amount equal to such part of the tax assessed (increased by ten per 
eent thereof) on income of the year ended 30 June 1951 ‘‘as the 
Commissioner determines’’ (s. 22lyc (1)(b) as read with reg. 54zB). 
In these instances the Commissioner determines the amount of pro- 
visional tax on the basis outlined in Commonwealth Income Tax Law 
and Practice, 3rd ed., para. [2297], that is the provisional tax is 
calculated as the equivalent of that part of the tax assessed for the 
preceding year that is attributable to the inclusion in the assessment 
of income derived from sources other than salary or wages. Examina- 
tion of actual assessments based on income of year ended 30 June 1951 
indicates that the Commissioner, in calculating provisional tax for 
1951-2, is still applying the abovementioned basis of determining pro- 
visional tax where the taxpayer’s income is derived partly from salary 
or wages and partly from other sources. The following are examples 
based on actual assessments :— 
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EXAMPLE 1 
Taxpayer’s income of the year ended 30 June 1951 comprised the following:— 
Salary or wages a a i a én se £5,460 
Less concessional deductions (s. 50 (c)) c 


Property income 
Taxable income 
Taxpayer’s assessment may be summarized as follows:— 


Basic tax on £7273 .. 
Property tax on £1918 


£3,646 
91 
Tax assessed aa - £3,737 
Less provisional tax for 1951 
Tax instalment deductions 


Credit ia oe aa 
Add provisional tax for 1952: 
Tax assessed as above .. bid .. £3,737 
Less tax applicable to salary or wages 
(£5460) reduced by concessional 
deductions (£105), i.e. basic tax on 
(see p. 48 of Ready 
Reckoner ) Shs $s -- 2,325 0 
Tax attributable to non-salary income.. £1,412 6 
Add 10% (reg. 547B) .. ia Bs 141 4 


Amount payable 


EXAMPLE 2 
Taxpayer’s income of the year ended 30 June 1951 comprised the following:— 
_ , £919 


Salary or wages aa in 
Net income from profession 
Property income 


584 
6,536 
£8,039 


Less concessional deductions 630 


£7,409 


Taxable income 


Taxpayer’s assessment may be summarized as follows :— 
Basic tax on £7,409 
Property tax on £6,536 


£3,741 
305 


£4,046 


Tax assessed ; + és oa nn 
Less provisional tax for 1951] er .. £3,611 11 0 


Tax instalment deductions te ie 30:11 06 
—— 3,642 


Debit £404 


Add provisional tax for 1952: 
Tax assessed as above .. fie .. £4,046 
Less tax applicable to salary or wages 

(£919), reduced by concessional 
deductions (£630), i.e. basic tax on 
£289 (see p. 12 of Ready 


Reckoner) 10 14 0 


Tax attributable to non-salary income. . £4,036 4 0 
Add 10% (reg. 54zB) .. we " 403 12 0 

——_—_—_—_ 4,439 16 0 
£4,844 12 0 


Amount payable 
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REBATE IN CASE OF DISPOSAL OF ASSETS INCLUDING 
LIVE STOCK OF BUSINESS OF PRIMARY PRODUCTION 


The purpose of new s. 160 is to grant relief to primary producers 
where the taxable income is inflated by the amount of profit resulting 
from a disposal of live stock for the purpose of putting an end to a 
business of primary production. Formerly, the averaging provisions 
tended to lessen the burden of taxation on such profits where a 
primary producer disposed of his business; however, the operation of 
the modified averaging provisions in respect of year of income ended 
30 June 1951 and subsequent years, is such that the benefits derived 
by some primary producers from the averaging system have been 
wholly or partly withdrawn. To preserve the benefits insofar as 
income from abnormal disposal sales of live stock is concerned, s. 160 
provides for the allowance in the taxpayer’s assessment of a rebate of 
tax equal in amount to the difference between the tax calculated on a 
concessional basis and the tax which would otherwise be payable. As 
was pointed out by the Treasurer, the practical effect of new s. 160 
is to allow a rebate in cases only where the primary producer is 
affected by the modification of the averaging provisions. Where the 
primary producer is not so affected, the rate of tax upon both his 
normal income and his abnormal income of the year of disposal is 
ascertained by reference to his average income. There is accordingly 
no necessity, in such cases, to grant any special concessional basis of 
taxation in the event of the taxpayer disposing of his live stock for the 
purpose of putting an end to his business of primary production. 
New s. 160 applies concurrently with the modification of the averag- 
ing provisions and the rebate is allowed in respect of profits arising 
from disposal sales made during year of income ended 30 June 1951 
and subsequent years. 


Conditions precedent to allowance of s. 160 rebate 


Subsection (1) of the new section specifies the conditions prece- 
dent to the allowance of the rebate. These conditions are as follows :— 
(a) the taxpayer must have disposed, by sale or otherwise, of 
the whole of the assets of a business of primary production 
carried on by him, for the purpose of putting an end to 
that business ; 
those assets must include live stock which is disposed of at 
a profit ; and 
the averaging proviisons must be applicable to the tax- 
payer for the purposes of caleulating the tax on his income 
of the year of disposal. Thus, the rebate would not be 
allowed if the taxpayer had previously elected under 
s. 158a to withdraw permanently from the averaging sys- 
tem. 


Method of calculating s. 160 rebate 


Subsections (2) and (3) of s. 160, which together authorize the 
allowance of the rebate and prescribe the method of its ascertainment, 
are illustrated by the following example. 

During the year ended 30 June 1952, taxpayer, a primary pro- 
ducer, disposed of his business by a walk-in-walk-out sale. His taxable 
income of the year was £7500, made up as follows :— 
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Normal income— 
From business of primary producer 
From interest rebateable under s. 160aB 
From dividends 
£4,100 


Abnormal income from sale of live stock .. os sa .. 3,400 


Taxable income .. ia a “a oe. 7 bt .. £7,500 


His average table was as follows :— 
Year ended 30 June— Taxable Income 
1948 - “i - “ = a! .. £1,000 
1949 aS ae ne <s He ry ee .. 1,500 
1950 ‘i ate . és ma <u . 2,000 
1951 “F i. a ca a i is .. 4,500 
1952 Fy ? + “e i << = ee 


Total ” - Pr - = nf Hs # . £16,500 


His average income is therefore £16,500 ~ 5 = £3300. 

The tax ordinarily payable on the actual taxable income of £7600 
is ascertained as follows, in accordance with the modified averaging 
provisions :— 

In accordance with para. (a) of the Second Schedule to the 1951 
Rating Act, the first £4000 of taxable income bears tax at the rate 
applicable to taxpayer’s average income of £3300. The rate applicable 
to an income of £3300 ig 78.6666d. in £. The tax on the first £4000 of 
taxable income is therefore: 


£4000 at 78.6666d.in£.. se ‘in ai _ £1,311 2 2 


The tax on the remainder (£3500) of the taxable income is, 
accordance with para (b) of the Second Schedule, as follows: 
Tax on £7500 at basic rates os is sa a £3,805 


Less tax on £4000 at basic rates .. e ia ns 1,468 


£2,336 


The tax payable on the total taxable income of £7500 for the year 
ended 30 June 1952 before the allowance of any rebate under the 
Assessment Act would be: 

Tax on first £4000 at average rate .. £1,311 

Tax on remaining £3500 as above .. 2,336 

£3,647 


2 


Add property tax on £200 - =a 3 


£3,651 


Add special levy of 10% on £3651 2s... £365 2 § 365 


Gross tax assessed .. Be a Ae oe a £4016 4 0 
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The notional tax for the purposes of calculating the rebate under 
s. 160 is ascertained as follews: 


Tax on abnormal income—£3400 at 78.6666d. in £ (rate 
applicable to average income of: £3300) 
Tax on normal income— 











£1,114 8 10 














On first £4000 (at 78.6666d. in £) _ ah i 1311 32 83 
On remaining £100— 
Tax on £4100 at basic rates -- £1908 6 §& 
Less tax on £4000 at basic rates .. 1,468 6 8 
—_—_—_—_—_—_—— 60 0 0 
$368 


Property tax on £200 








(to nearest shilling) £2,488 18 0 
Special levy of 10% on £2488 18s. - 24817 9= 248 18 0 












Notional tax 





£2,737 16 0 








The rebate authorized by s. 160 (2) is the excess of the tax 
assessed as above (£4016 4s.) before the allowance of any rebate or 
eredit over the notional tax ascertained as above (£2737 16s.) in 
accordance with s. 160(3). The rebate is therefore £1278 8s. 
(£4016 4s. — £2737 16s.). 


The taxpayer’s assessment would be as follows: 







£4016 4 O 





Gross tax assessed 
Less rebates— 
On £60 at 2s. in £ (s. 160AB) .. ys £6 0 0 


On £3400 as above (s. 160) .. . £ig7s 8 0 
diecast 1,284 8 0 











£2,731 16 0 





. 





Net tax assessed 











Definition of abnormal inéome 
Subsections (4) and (5) of s. 160 define ‘‘abnormal income”’ as 
being the amount of the profit on the disposal of live stock ascertained 
in accordance with s. 36 (8) by deducting from the sale price or 
value of the live stock 
(a) in the case of live stock which was on hand at the begin- 
ning of the year in which the sale took place—the opening 
value at which that stock was taken into account in making 

the taxpayer’s assessment in respect of that year; 

(b) in the case of live stock which was purchased during the 
year—the purchase price of that stock; 

(ec) in the case of live stock which was acquired otherwise than 
by purchase during the year (e.g. by way of gift)—the 
amount which in such circumstances is deemed by the law 
to be the purchase price of that stock. 

No deduction is made from the sale price in respect of any natural 
increase bred by the taxpayer during the year of sale. No part of 
the working expenses incurred by the taxpayer during the relevant 
year up to the date of the walk-in-walk-out or clearing sale is deducted 
in ascertaining the amount of profit on the disposal of the live stock 
as those expenses are considered to relate to the income derived from 
the normal operations carried on by the taxpayer prior to that sale. 


Where disposal made by partnership or trust estate 
Besides cases where a taxpayer carrying on his own individual 
business of primary production disposes of live stock, the new section 
provides for a rebate where such a disposal is made by a partnership 
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in which the taxpayer is a partner or by a trust estate in which he 
is a beneficiary. As the averaging provisions have no application to 
the assessment of companies, that class of taxpayer is not entitled to 
a rebate under s. 160. An exception is made, however, in the case of a 
company which is assessed in the capacity of trustee. 

Under subsection (4), in the case of a partner, the rebate is calcu- 
lated by reference to the proportion of the profit on disposal which is 
included in his individual share of the partnership income. In the 
ease of a beneficiary, the rebate is calculated by reference to the pro- 
portion of that profit which is included in the share of the trust income 
to which he is presently entitled. In the case of trust income to which 
no beneficiary is presently entitled, the trustee himself is liable to be 
assessed and to pay tax thereon. A similar liability to tax arises in 
respect of the share of a beneficiary who is presently entitled but is 
under a legal disability. In such cases, s. 160 provides for the allow- 
ance of an appropriate rebate in the assessments issued against the 
trustee. 


Disposal of live stock in consequence of compulsory acquisition 
or resumption 

Section 36 of the Principal Act was amended by Act No. 4 of 
1945 to permit a concessional basis of assessment in regard to the 
profit on live stock which is disposed of in consequence of the com- 
pulsory acquisition or resumption of land by a government. In such 
circumstances, the primary producer has a right to elect that the profit 
shall be spread over a period of five vears for the purposes of his 
income tax assessments. It is provided in subsection (1)(c) of s. 160 
that, where a taxpayer makes such an election under s. 36, he will 
not be entitled to a further benefit by way of rebate under the new 
provision. In effect, where, in consequence of a compulsory acquisition 
or resumption, a taxpayer disposes of live stock for the purpose of 
putting an end to his business of primary production, he has the 
choice in respect of year ended 30 June 1951 and subsequent years of 
being assessed on the profit over a period of five years (s. 36) or of 
being allowed a rebate of part of the tax payable on the income of 
the vear of disposal (s. 160). 


COMPENSATION RECEIVED FOR DESTRUCTION OF 
DAIRY CATTLE 


During the year of income ended 30 June 1948, 110 of tax- 
payer’s dairy cows were condemned and compulsorily destroyed under 
powers conferred by the Milk Act 1946-1948 (W.A.) and, pursuant 
to that Act, he received £2016 as compensation in respect of the loss 
sustained by him by the destruction of the cattle. In furnishing his 
return of income he excluded both the amount of £2016 compensation 
received and the cost of replacing the destroyed cattle amounting to 
£1886. In his assessment of the taxpayer the Commissioner brought 
in the sum of £1886 as the purchase price of 110 cattle and then 
calculated the value of cattle at the end of the year on the basis of 
“‘average cost’’ as £1383 against the value of £929 shown in the return, 
with the result that, in terms of s. 28 (2), taxpayer’s assessable income 
was increased by £454. The Commissioner also increased the amount 
shown in the live stock schedule as sales of cattle by £2016, so that, 
after allowance for the further sum of £1886 brought in by the Com- 
missioner as purchases, the income as returned was increased by an 
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additional amount of £130. Taxpayer’s objection to the increase of 

£584 over his income as returned was partially allowed by a Board of 

Review to the extent of the amount of £130 (1 C.T.B.R. (N.S.) (1950) 

Case No. 77). On appeal by the Commissioner from the Board’s 

decision— 

Held, allowing the appeal and confirming the Commissioner’s 
assessment (F.C. of T. v. Wade, 5 November 1951) : 

(1) (a) Per Dixon and Fullagar, JJ. (Kitto, J., contra) : Section 28 
and its accompanying provisions and the definitions in s. 6 
of ‘‘trading stock’’ and ‘‘live stock’’ require, as the basis of 
ascertaining taxable income, that live stock on hand at the 
beginning and end of the year should be taken into account 
and inferentially purchases and sales of such stock, and 
accordingly it follows that moneys such as compensation rep- 
resenting the stock should also be treated in the ascertain- 
ment of taxable income as a receipt on revenue account. 
Per Kitto, J. (Dixon and Fullagar, JJ., not deciding): (i) 
The compensation moneys were assessable income in terms 
of s. 26 (7); and (ii) the Commissioner was not estopped 
from relying on that provision by conduct suggesting that 
he had not relied thereon when including the amount in the 
assessable income. Dicta of Latham, C.J., and Starke, J., in 
Danmark Pty. Ltd. v. F.C. of T. (1944), 2 A.I.T.R. 517, at 
pp. 545 and 554, explained. 

Per Dixon and Fullagar, JJ.: No part of the compensation 
moneys was assessable in terms of s. 36 (1) because the compul- 


sory destruction of the cattle was not a disposal thereof by sale 
or otherwise within the meaning of that provision. Dictum of 
Latham, C.J., in Farnsworth v. F.C. of T. (1949), 4 A.L.T.R. 258, 
explained. 


GIFTS OF TRADING STOCK 


In 1 C.T.B.R. (N.S.) (1950) Case No. 54 the Board of Review 
held that s. 36 did not apply to gifts of trading stock. The Board 
applied certain observations of Latham, C.J., in Farnsworth v. F.C. 
of T. (1949), 4 A.L.T.R. 258, quoted in Commonwealth Income Tax 
Law and Practice, 3rd ed., para. [634]. 

Since then s. 36 has been considered by the High Court in the 
ease of dairy cattle compulsorily destroyed (F.C. of T. v. Wade, 5 
November 1951). The High Court held that s. 36 did not apply to 
the compulsory slaughter of disceased cattle forming part of trading 
stock. However, in the course of their joint judgment, Dixon and 
Fullagar, JJ., discussed the passage from the judgment of Latham, 
C.J., in Farnsworth v. F.C. of T., supra, referred to above. Their 
Honours said: ‘‘This passage has been taken to mean that the appli- 
cation of the section was limited to the transactions mentioned by 
His Honour and accordingly it has been suggested that, for example, 
the section cannot apply to gifts or sales for an inadequate considera- 
tion otherwise than in the ordinary course of trade. It seems probable 
that His Honour was doing no more than illustrating the general 
purpose and scope of the section and did not intend to make an 
exhaustive catalogue of the transactions to which the section could 
apply. The actual decision of the Court was that the section had no 
application to the regular disposal of trading stock in the ordinary 
course of carrying on a business. But to say that s. 36 has possibly a 
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wider application than to the specific instances given by the Chief 
Justice is one thing. It is another thing to hold that it applies to the 
compulsory slaughter of diseased cattle forming part of trading 
stock.’’ 

It is considered that the above observations indicate that if the 
actual point were to fall for decision by the High Court, it would be 
held that s. 36 does apply to gifts or sales for an inadequate considera- 
tion and that the statement in Commonwealth Income Tax Law and 
Practice, 3rd ed., para. [633], to that effect is, after all, correct. 


PROFIT ARISING FROM COMPENSATION ON COMPULSORY 
ACQUISITION OF SHARES IN SUBSIDIARY COMPANY 


The taxpayer company was incorporated with the object of build- 
ing a bridge. It acquired 90 per cent. of the issued capital of D 
company which was formed contemporaneously with the taxpayer 
company to acquire and develop lands adjacent to the bridge. The 
taxpayer expected that D’s operations would result in substantial 
profits which would be reflected in dividends received by the taxpayer 
from D. The State resumed the bridge about the time of its completion, 
also all the shares in D. The Commissioner assessed the profit derived 
by the taxpayer from the compulsory acquisition of the shares held by 
it in D. 

Held: allowing the taxpayer’s appeal, that the acquisition by the 
Crown of the shares was a realization of a capital asset so that the 
profit thereon was a capital increment which was not assessable either 
on general principles or in terms of s. 26 (a) (Hobart Bridge Co. Ltd. 
(in liq.) v. F.C. of T. (1951), 5 A.I.T.R. 184). Kitto J. in effect, held 
that the case could not be decided on the basis that in substance the 
D company was merely an instrument for the transmission to the 
taxpayer of profits from land dealing; the legal aspect of the matter 
was that the profit obtained by the taxpayer arose from the realization 
of shares acquired by it for the purpose of deriving income therefrom 
by way of dividends and not from dealing in such shares. 


SUMS RECEIVED UNDER HERITAGE POLICIES 

The decision of the Board of Review in C.T.B.R. Ref. No. 
M. 23/1949 cited in Commonwealth Income Tax Law and Practice, 3rd 
Ed., para. [480] has been overruled by the Full High Court. 

Under a policy of insurance called a ‘‘ heritage policy’’ the insured 
is required to pay a half-yearly premium for a period of twenty years 
commencing from the date of the policy, or until his previous death. 
In the event of the death of the insured after the expiration of the 
twenty years, a fixed sum of £1000 is payable at death. In the event 
of the insured dying before the expiration of the twenty years, there 
becomes payable £4120 diminished by the sum of £39 for every com- 
pleted period of three months that the insured survives the commencing 
date of the policy; the sum thus ascertained is payable (a) £100 at 
death, (b) £39 quarterly from the date of death until the end of the 
period of twenty years from the date of the policy and (¢) £900 on the 
last day of such period of twenty vears. In the instant case, A took 
out a policy on 18 December 1933; he died on 10 August 1940 and 
thus survived 26 complete periods of three months from the commence- 
ment of the policy. The total amount payable was therefore £3106 
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made up of (a) £100 on death, (b) £2106 being 54 (80-26) quarterly 
amounts of £39 each and (¢c) £900 due twenty years after commence- 
ment of the policy. In respect of the year of income ended 30 June 
1946 the Commissioner included in taxpayer’s assessable income £156 
being four quarterly payments received by her as beneficiary under 
A’s will. Upon reference by a Board of Review to the High Court of 
a question of law— 

Held: the quarterly amounts of £39 each were assessable as an 
annuity in terms of s. 26 (c) (Atkinson v. F.C. of T. (1951), 5 A.I.T.R. 
(in course of publication) ). 


A BAKER’S DOZEN OF DOUBLE-TAX TREATIES 
by A. G. Davirs, Barrister-at-Law, London 


It is interesting to note that the U.S.A. has just concluded what 
must be the biggest tax-treaty sweep-up in history: the ratification of 
thirteen income- and estate-tax treaties or amendments to such treaties. 
On 17 September 1951 the U.S. Senate gave its advice and consent to 
the ratification of income-tax treaties with South Africa, New Zealand, 
Norway, Ireland, Greece, and Switzerland. Some of these treaties had 
been signed some years ago: the South African treaty in 1946, the 
New Zealand treaty in 1948, and the Irish treaty in 1949. 

Ratification has been held up because the U.S. Senate refused to 
accept the treaties in the form agreed with the respective foreign 
governments. The outstanding points were held up in the Senate till 
finally the U.S. Treasury was compelled to take amended treaties for 
re-negotiation as the alternative to no treaties at all. The more con- 
tentious matters were as follows :— 

(1) The collection provisions of the treaties. The objection raised 
under this head was that provisions in the treaties for mutual assist- 
ance for collection of taxes would have the result of subjecting U.S. 
citizens in foreign countries to the judicial procedures of those coun- 
tries. Contrariwise, the position might arise that U.S. courts would be 
obliged to enforce harsh civil penalties against citizens of foreign 
states. It is clear from what the Senate has now decided upon 
that no double-tax treaty containing such provisions will have any 
hope of ratification by the United States. 

(2) Discrimination against public entertainers. It is a normal 
procedure of model tax treaties that where personal profits are made 
by individual residents of country A in country B, provided the 
individual is only present in country B for a period of less than 183 
days a year and provided the services are performed for a resident of 
country A, then the income earned in country B is exempt in country 
B. In various treaties, notably the New Zealand treaty (Article IX 
this provision did not apply to public entertainers (e.g. stage, motion 
picture, and radio artists, musicians and athletes). The U.S. Senate 
objected to this discrimination on the ground that it constituted an 
invidious distinction against artists as compared with other individu- 
als. A similar stand was taken by the.Senate on the U.K.-U.S.A. 
treaty and a similar discriminatory clause against artists was removed 
by a later protocol. Whether the amendment insisted on is really due 
to the equity of the matter or to the high-pressure lobbying of an 
industry rich in sex-appeal, it is certain, in view of the amendments 
inserted in the present group of treaties, that no future treaty will 
be ratified in the U.S.A. which contains this discriminatory clause. 
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EXPENDITURE BY TENANT IN MAINTAINING RIGHT TO 
CONTINUED OCCUPATION OF PREMISES 


The taxpayer company was a tenant in a building. It received 
notice that the property was to be sold. Being unable to find other 
suitable accommodation, it obtained an option from the prospective 
purchaser permitting it to continue as tenant. After the sale of the 
property, however, the new owner gave notice to vacate. This led to 
protracted legal proceedings costing the taxpayer $5692, which it 
claimed as a deduction. Held: the purpose of the legal expenses was 
solely to gain recognition for a right the taxpayer claimed to have, 
namely the right to enjoy the occupation of a building. Consequently 
the expense was an outlay of capital and not deductible. (Pruneau 
Ltd. v. Minister of Nat. Rev. (1951), 4 Can. Tax A.B.C. 194.) 


CROWN NOT ESTOPPED FROM TREATING TAXPAYER AS 
TRADER BECAUSE IT HAD PREVIOUSLY TREATED HIM AS 
INVESTOR 


Taxpayer company’s memorandum of association empowered the 
company to acquire land and to hold it as an investment, and further 
to carry on the business of a property company dealing with land by 
purchasing and selling with a view to making profits. The company 
was incorporated in 1938. In 1939, the company acquired twelve 
houses, 134 acres of land, and three garages. In 1944, it purchased 47 
acres of farming land. All these properties were let for rents. In 
July 1945 the company sold one house and one acre of land; in April 
1946 it sold the 47 acres of farming land; in March 1947 it sold 12 
acres of land; and in August 1947 it sold one further house. For 
the year ending 5 April 1947 the company was assessed as a trader 
in property. The company claimed the sales were but a realization 
of part of the company’s investments and were not taxable. The 
General Commissioners found that the company was carrying on a 
trade and confirmed the assessments. The Court of Appeal held that 
the Commissioners had decided a question of fact and that it could 
not be said that there was no evidence to support their finding 
(Rellim Ltd. v. Vise, 3 May 1951). 

In the above case the Inland Revenue Authorities had, prior to 
the year under review, treated-the taxpayer as an investment com- 
pany. ‘‘Counsel for the taxpayer admitted that he could not rely on 
the fact that the Crown had treated the company as an investment 
company for a number of years as an estoppel or as conclusive of 
the original acquisition amounting to an investment....If the treat- 
ment of the company in this way could not be treated as an estoppel, 
it seems to me it necessarily follows that the Commissioners were 
entitled to look at the evidence as a whole in order to decide whether 
or not both the original acquisition and the sales on the dates I have 
mentioned and in the way I have indicated amounted to the carrying 
on of a trade’’, per Cohen, L.J. 


AMOUNT RECEIVED UNDER AGREEMENT ON DEATH OF 
EMPLOYER 


The taxpayer received $6000 under an agreement with the pro- 
prietor of a clinic, of whom the taxpayer was an employee, whereby 
he was to receive one-sixth of the accounts receivable upon the death 
of the proprietor. Held: the sum of $6000 was assessable, being 
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derived by the taxpayer from his office or employment and not being 
a personal payment to him (No. 16 v. Minister of Nat. Rev. (1951), 
4 Can. Tax A.B.C. 158). 


SOURCE OF INTEREST INCLUDED IN COMPENSATION FOR 
WAR DAMAGE TO PROPERTY IN NEW GUINEA 


In year ended 30 June 1947 taxpayer was assessed upon £3014 
interest paid to him upon compensation moneys in respect of war 
damage to plantations owned by him in New Guinea. Tentative claims 
for compensation were made at Sydney by the taxpayer in 1945, 
under the National Security (War Damage to Property) Regulations, 
and, upon his return to New Guinea in 1946, his properties were in- 
spected by War Damage Commission officers. At various dates claim- 
assessment schedules, which set out particulars of compensation and 
interest, were forwarded to taxpayer and forms of acceptance were 
completed by him sometimes in New Guinea and at other times in 
Sydney. The acceptance forms were returned to the Commission’s 
head office in Sydney. Amounts of damage were assessed and recorded 
by the Commission at Sydney; the Regulations provided that com- 
pensation (including interest) should become payable in Sydney 
unless the Commission otherwise determined within three months of 
the recording thereof. All cheques in payment of compensation and 
interest were drawn on the Commonwealth Bank, Sydney. All 
cheques for interest, except two, were paid to the taxpayer’s bank in 
Sydney ; the exceptions were paid to the bank account, in New Guinea, 
of a creditor of the taxpayer, on his behalf. Taxpayer contended that 
he was a resident of New Guinea and that the interest was derived 
from sources in New Guinea and was accordingly exempt under s. 7 
of the Act. 

Decision: The interest was payable in respect of the debt, which 
was in the nature of a specialty debt, and such debt was situated in 
New South Wales, so that the interest was properly assessable under 
s. 25(1)(b) as being income derived from sources in Australia. 
(1 C.T.B.R. (N.S.) (1951) Case No. 118.) 


INCREASE IN ASSESSMENT BY BOARD OF REVIEW 


Taxpayer, a registered bookmaker, in his return of income for 
year ended 30 June 1945, disclosed a taxable income of £494, being 
£362 personal exertion and £132 property income. Following an in- 
vestigation, taxpayer was assessed on a taxable income of £1503, being 
£1371 personal exertion and £132 property income. Thus £1009 
omitted personal exertion income was included in the assessment and 
additional tax was imposed equal to 50 per cent of the tax attributable 
to the further income included by the Commissioner, i.e. the Com- 
missioner remitted 75 per cent of the statutory 200 per cent penalty. 

The income as assessed was arrived at on an income basis after 
examination of taxpayer’s betting sheets. Taxpayer’s objections 
against the addition of £1009 to his taxable income and to the amount 
of additional tax charged were disallowed. 

At the hearing of the review the Commissioner urged that the 
taxable income as assessed (£1503) should be amended and increased 
by the Board to £3293 by the inclusion therein of a further sum of 
£1790, comprising £334 described as duplicated bets and £1456 des- 
eribed as suspicious bets. An amount of £480 had been included in 
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the assessment by the Commissioner, who had treated such sum as 
duplicated bets. The total of alleged duplicated bets was thus £814. 
The taxpayer, in evidence, denied that any bets were fictitious and 
claimed that they were all genuine. The Departmental investigation 
had revealed a gross income of £2214 as against a gross income of 
£1685 returned by the taxpayer. Taxpayer claimed that the difference 
between the tvo sums of gross income represented net losses on his 
own punting activities. 

Decision (per the Board) : (i) (a) As to the sum of £480 included 
in the assessment by the Commissioner as duplicate bets, the burden 
of proof was on the taxpayer in terms of s. 190 (b); (b) As te the 
sum of £1790 alleged by the Commissioner at the hearing to be 
fictitious bets that should be included by the Board in the assessment 
as further omitted income, there was no statutory burden of proof to 
be discharged by the taxpayer but it was for the Commissioner to 
satisfy the Board by evidence that the assessment should be increased 
by all or some of the bets comprising the sum of £1790. (ii)(a) On 
the evidence as to the bets totalling £480 included as duplicate bets 
in the Commissioner’s assessment, the taxpayer had discharged the 
onus of proof on him as to bets totalling £210; (b) On the evidence 
as to the alleged fictitious bets totalling £1790, the Commissioner had 
affirmatively proved that bets amounting to £310 were duplicated 
bets and that alleged bets amounting to £61 10s. were fictitious; (c) 
Accordingly, the assessment should be increased by a further amount 
of £161 10s., being proven fictitious bets of £371 10s. as in (b) minus 
£210 proven by the taxpayer to be genuine bets as in (a). (iii) The 
taxpayer had failed to prove that the difference between his gross 
income as disclosed by Departmental investigation and as returned 
by him was accounted for by his own punting losses. (iv) No further 
remission of the penalty tax included in the assessment should be 
made by the Board. Per Messrs. A. Fletcher and J. F. McCaffrey: 
(v) In exercise of its assessing powers under s. 193 the Board may 
not only ascertain the extent of any prima facie statutory liability of 
a taxpayer for additional tax under s. 226 (2), but may also exercise 
the power under s. 226 (3) of remitting the whole or part of any 
additional tax imposed by s. 226 (2) as a direct result of the Board’s 
decision to include further omitted income. Dicta in Richardson v. 
F.C. of T. (1932), 48 C.L.R. 192, and in Jolly v. F.C. of T. (1935), 
53 C.L.R. 206, applied. (vi) Per Messrs. A. Fletcher and J. F. 
McCaffrey: There should be remitted 75 per cent of the whole of 
additional tax for which the taxpayer would have been liable under 
s. 226 (2) if the Commissioner had originally found that an additional 
amount of £161 10s. was assessable income omitted by the taxpayer. 
Per Mr. Antcliff: The additional tax as included in the Commis- 
sioner’s assessment should not be increased. (1 C.T.B.R. (N.S.) 
(1951) Case No. 104.) 


INTEREST PAID ON LEGACIES = CLASS OF INCOME 


The income of an estate consisted partly of income from personal 
exertion and partly of Commonwealth War Loan interest subject to 
s. 20 of the Commonwealth Debt Conversion Act. The question at issue 
was whether interest on a legacy which interest had been appropriated 
from income derived by the estate during the relevant year was income 
from property being interest of money (as assessed by the Commis- 
sioner) or was ‘‘assessable as income of the same character as the 
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composition of the fund from which it was paid’’ (as claimed by the 
taxpayer). Held: the sum in question was interest of money and under 
s. 6—definition of ‘‘income from personal exertion’’—was assessable 
as income from property (C.T.B.R. Ref. No. 97/1945). ‘‘ Interest 
payable on a legacy under the general rule is not income of the estate. 
It has no existence as income until it is paid to the legatee or appro- 
priated to his use or for his benefit, and it only becomes a share of the 
estate income—and the legatee only becsmes presently entitled to it— 
when it is paid or appropriated out of that income.’’ (Per Mr. R. R. 
Gibson, Chairman. ) 

The above decision related to an income year prior to the operation 
of s. 95A which provides that a share of, or an individual interest in, 
the net income of a trust estate is deemed to be income from personal 
exertion to the extent to which it consists of a share of . . . such part 
of the net income of the trust estate as consists of income from personal 
exertion. Where, therefore, interest is paid on a legacy out of personal 
exertion income derived by the trustee, i.e., where it becomes a share 
of the net income of the trust estate it is deemed to be personal exertion 
income in the hands of the legatee. In other words it is considered that 
the specific provisions of s. 95A override the general provisions of s. 6 
—definition of ‘‘income from personal exertion’’. 

On the other hand, if the interest is paid out of interest subject 
to the Commonwealth Debt Conversion Act the decision of the Board 
of Review remains unaffected by s. 95A and is subject to tax in the 
hands of the beneficiary as income from property without benefit of 
the concession provided by the Commonwealth Debt Conversion Act. 
So also, the legatee would not be entitled to the rebate under s. 160AB 
in respect of interest paid out of Commonwealth War Loan interest 
the subject of that rebate. 


WITHDRAWAL OF INITIAL DEPRECIATION ALLOWANCE 


Last month the Prime Minister, Mr. Menzies, made a public 
statement reaffirming the Government’s previously-announced inten- 
tion to discontinue the income tax special initial depreciation allow- 
ance as from 30 June 1951. However, the statement indicated that, 
while the allowance will not generally be allowed on plant installed 
after 30 June 1951, provision will be made in the contemplated legis- 
lation to meet two classes of exceptional cases. The first exception 
is where taxpayers have a substituted accounting period ending 
after 30 June 1951. In these cases the concession will be allowable 
on plant installed on or before the substituted terminal date. The 
other exception relates to plant which was already purchased or in 
course of delivery by 1 July 1951, and which will have been installed 
ready for use between that date and 30 June 1952. Special initial 
depreciation will be allowed on such plant, provided that, at 30 
June 1951, it had already been appropriated to the contract of 
purchase. 
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MINING ALLOWANCES 


Amendments to Division 10 


Arising out of recommendations by the Commonwealth Commit- 
tee on Taxation, important alterations to Division 10 of Part III of 
the Income Tax Assessment Act have been included in the Amending 
Act of 1951. The most important of these alterations are: 

(a) The benefits of the Division are extended to capital ex- 
penditure during income year ended 30 June 1952 and 
subsequent years on coal mining plant and development. 

(b) The sinking fund deductions under new s. 122 apply to 
capital expenditure during income year ended 30 June 
1952 and subsequent years on housing and welfare pro- 
vided by a mine owner for employees and their dependants. 
Mining properties in New Guinea are brought within the 
provisions of Division 10. 

A fixed period of twenty-five years has been adopted as the 
deemed maximum life of a mine. 

The taxpayer may elect for an outright deduction in rela- 
tion to expenditure during the income year on any unit or 
units of plant or the whole or any part of expenditure on 
development: 

A taxpayer may elect that Division 10 shall not apply to 
units of plant specified by him. Units of plant so excluded 
will be subject to the depreciation allowance under s. 54. 
A deduction under s. 123AA is extended to exploration or 
prospecting expenditure for coal. The provision is now 
territorially limited to Australia, Papua, and New Guinea. 
Where assets, the expenditure on which has been allowed 
as a deduction under Division 10, are disposed of, any 
surplus (not exceeding the sum of the deductions allowed) 
is assessable. Conversely any deficiency is deductible. 
Similar adjustments are required to be made where the use 
of assets for the purpose of mining operations or of housing 
and welfare has been terminated. 

The above amendments apply to income year ended 30 June 1952 
and all subsequent years. 


Sinking fund deduction in respect of capital expenditure 


Section 122 of the 1936-1946 Act provided that where a taxpayer 
who derived income from carrying on mining operations in Australia 
(other than coal mining) expended capital in necessary plant and 
development of the mining property from which that income was 


‘ALL COMMONWEALTH TAXATION BOARD OF REVIEW DECISIONS 
ARE SUPPLIED AS PART OF BUTTERWORTH’S TAXATION SERVICE @ 
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derived, a deduction was granted of a proportionate part of the 
amount expended, arrived at by distributing that amount proportion- 
ately over the estimated life of the mine as at the date of the expen- 
diture. Section 122 proved to be defective and was replaced by a new 
section in 1947 which, in turn, proved to be too limited in its scope 
and was replaced by a new section in 1951. 


Defects in s. 122 of 1936-1946 Act 


Under the original section, the amount of the sinking fund 
deduction was calculated by distributing each particular amount of 
expenditure proportionately over the estimated life of the mine as at 
the date of that expenditure. Although a separate estimated life could 
be made in respect of each particular amount of expenditure, the 
taxpayer was not authorised to revise any previous estimates. The 
rigidity of the original provisions could result in the taxpayer not 
receiving a full deduction of the total capital expenditure incurred 
by him. 


EXAMPLE: 
Date of Amount of Estimated life Annual deduction 
expenditure expenditure of mineatdate under s.122 of 
of expenditure 1936-1946 Act 
1 July, 1940 £30,000 10 years £3,000 
1 July, 1941 24,000 ey 6,000 
Assume the revised estimate at 1 July 1941 proved to be correct. The position 
under s. 122 of the 1936-1946 Act would have been:— 
Expenditure on 1 July 
1940 1941 Total 
Amount of expenditure .. .. £30,000 £24,000 £54,000 


Allowances— 


£3,000x%5 .. .. «.. 15,000 


MEO SPD one's ce! fee 24,000 } 39,000 





Undeduetible balance at close of 
mining operations ay .. £15,000 Nil £15,000 


ee 


Another defect in the original provisions was that the sinking fund 
deductions might substantially exceed the profits of the mine, particu- 
larly in the early years of its development. Where the resultant losses 
could not be recouped under the carry forward period of seven years 
(s. 80), the intention of s. 122 to allow a full deduction of capital 
expenditure was frustrated. 


Deduction in respect of capital expenditure under 
Amending Act of 1947 


The defects mentioned above were remedied by new s. 122 in- 
serted by the Amending Act of 1947. Under that provision a taxpayer 
was entitled to deduct a sum not exceeding the net income of the year, 
the unrecouped balance being carried forward as a deduction against 
the income of future years. The 1947 provision also permitted the 
life of the mine to be estimated each year, the sinking fund deduction 
in respect of the total unrecouped capital expenditure being recalcu- 
lated in accordance with that estimate. In addition, the 1947 provision 
was designed to ensure that unrecouped capital expenditure would be 
allowed as a deduction over the remaining actual life of the mine. 
These benefits have been preserved in new s. 122 inserted by the 
Amending Act of 1951. 
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Deduction in respect of capital expenditure under 
Amending Act of 1951 


New s. 122, inserted by the Amending Act of 1951, applies in 
calculating the taxable income of income year ended 30 June 1952 and 
subsequent years. Section 122 (1) provides that where a person, in 
connexion with the carrying on by him of mining operations upon a 
mining property in Australia (which includes Papua) or the Territory 
of New Guinea for the purpose of gaining or producing assessable 
income, has incurred expenditure of a capital nature on necessary 
plant, development of the mining property, or housing and welfare, an 
amount ascertained in accordance with the section shall be an allowable 
deduction in respect of that expenditure. 


Extension of Division 10 to coal mining 


Since the inception of Commonwealth income tax in 1915, the coal 
mining industry was excluded from the operation of the special pro- 
visions for the taxation of the mining industries. The Government 
adopted a recommendation of the Commonwealth Committee on 
Taxation that the coal mining industry should be brought within the 
scope of Division 10. This has been achieved by omitting the words 
**(other than coal mining)’’ from new s. 122. However, the deduc- 
tions provided by that Division do not have retrospective effect, but 
apply only to capital expenditure incurred during income year ended 
30 June 1952 (or substituted accounting period) and subsequent 
years. 

Prior to income year ended 30 June 1952, coal mine owners re- 
ceived a depreciation allowance on plant used by them in their busi- 
ness, and the depreciation allowance on such plant will, of course, 
continue to be allowed. With regard to plant acquired during income 
year ended 30 June 1952 and subsequent years, coal mine owners, in 
common with other miners, may elect to deduct the depreciation allow- 
ance under s. 54 et seq. or to have the provisions of Division 10 applied 
to the plant. Expenditure on and after 1 July 1951 on development 
will, as previously stated, be subject to the allowances contained in 
Division 10. Expenditure on housing and welfare will be subject to 
the sinking fund deduction provided by s. 122. 


Capital expenditure on housing and welfare subject to sinking fund 
deduction provided by s. 122 


The Government also adopted the recommendation of the Com- 
mittee that a deduction should be allowed for expenditure on housing 
and welfare buildings and other improvements provided for persons 
employed in, or in connexion with, the mining property, and for 
their dependants. Expenditure on housing and welfare, as defined, 
incurred during income year ended 30 June 1952 and subsequent 
years is subject to the sinking fund deduction provided by s. 122, but 
not to the alternative outright deduction under new s. 122A. 

The term ‘‘housing and welfare’’ is defined by new s. 122 (8). It 
means :— 

(a) Residential accommodation for the use of employees of the 
taxpayer who are engaged in, or in connexion with, the tax- 
payer’s mining operations, or for the use of dependants of 
those employees. The accommodation must be situated on 
or adjacent to the mining property. 
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(b) Health, educational, recreational, or other similar facilities, 
or facilities for the provision of meals, provided at, or at a 
place adjacent to, the mining property, being facilities 
which— 

(i) are provided principally for the welfare of those em- 
ployees or of dependants of those employees; and 

(ii) are not conducted for the purpose of profit-making by 
the taxpayer or any other person. 

Thus, in addition to houses and miners’ messes provided for mine 
employees and their dependants, the new deduction extends to expen- 
diture on buildings and other improvements providing health, educa- 
tional, recreational, and other facilities principally for the welfare 
of those employees and their dependants. Expenditure which comes 
within the compass of the definition includes expenditure on hospitals, 
medical and dental clinics, child welfare centres, libraries, technical 
colleges, sports arenas, swimming pools, children’s play centres, etc. 
In order to qualify for deduction, the houses, buildings, and other 
improvements must be erected on or adjacent to the mining property. 

Expenditure on buildings or other improvements for use in com- 
mercial operations, such as shops, cinemas, hotels, etc., is not deduct- 
ible whether the operations are conducted by the taxpayer or any other 
person, e.g. a tenant of the taxpayer. 


Expenditure on housing and welfare not subject to 
outright deduction under s. 122A 


As stated above, the taxpayer is entitled to the sinking fund 


deduction provided by new s. 122 in respect of such expenditure. 
Unlike plant and development, expenditure on housing and welfare 
is not subject to the alternative outright deduction provided by new 
s. 122A. The sinking fund deduction under new s. 122 is calculated 
by spreading the expenditure over the estimated life of the mine or 
over a period of twenty-five years, whichever period is the briefer. 


Extension of Division 10 to mining in New Guinea 


New s. 122 (1) extends the provisions of Division 10 to expendi- 
ture incurred on plant, development, and housing and welfare by a 
person in connexion with the carrying on by him of mining operations 
upon a mining property in the Territory of New Guinea for the pur- 
pose of gaining or producing assessable income. Similar treatment is 
accorded expenditure on mining properties in Papua, as ‘‘ Australia,’’ 
by definition, includes that Territory (s. 6). 


Calculation of sinking fund deduction under s. 122, 1951 Act 

New s. 122 (2) provides, subject to subsequent qualifications in- 
tended to ensure the effectiveness of the provision, for the basis of 
ascertaining the amount of the deduction to be allowed. The deduc- 
tion for any income year is ascertained by dividing the residual capital 
expenditure, as defined, as at the end of the year of income by either 

(a) the number of whole years in the estimated life of the mine 
as at the end of the year of income; or 
(b) twenty-five years; 
whichever is the less. 

The estimated life of the mine is employed in ascertaining sinking 
fund deductions under s. 122, where that estimated life does not exceed 
twenty-five years. A maximum life of twenty-five years is applied in 
other cases. 
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Meaning of residual capital expenditure in s. 122, 1947 Act 


Section 122 (5), 1947 Act, defined ‘‘the residual capital expendi- 
ture’’ to include— 

(a) that part of any expenditure incurred before 1 July 1946 
which would have been allowable as a deduction in future 
assessments under original s. 122 if that section had not 
been repealed by the Amending Act of 1947; and 

(b) expenditure incurred after 30 June 1946 and which came 
within the 1947 provision. 

The sum of these two classes of expenditure was reduced each 
year by the annual amounts allowed as a deduction under s. 122, 1947 
Act, the residue being termed ‘‘the residual capital expenditure.’’ 

The following example is given for the purpose of linking up the 
provisions of s. 122, 1947 Act, with those of s. 122, 1951 Act. 


Unrecouped expenditure prior to 1 July 1946 .. .. £44,000 
Expenditure on plant and development during year 
ended 30 June 1947 .. ne st = * 10,000 


Residual capital expenditure a@ is sin .. £54,000 


“ec 


This sum must be divided by the estimated life of the mine ‘‘as 
at the end of the year of income.’’ Taxpayers are entitled to review 
that estimated life from year to year. Assume the estimate in the 
instant case to be nine years. The divisor is therefore 9, the dividend 
is £54,000, and the quotient or allowable deduction is £6000. 

The taxable income of year ended 30 June 1947 would be calcu- 
lated as follows :— 

Gross income, say .. i a Je a .. £50,000 
General deductible outgoings, say se £24,000 


Section 122 deduction, as above .. si 6,000 
30,000 


Taxable income of year ended 30 June 1947 .. .. £20,000 


The above example illustrates that a full year’s deduction is 
granted in respect of any capital expenditure incurred in any income 
year in caleulating the taxable income of that year, thus avoiding the 
apportionment of such expenditure over a portion of the year. 

Continuing the example, assume that for the next three years no 
expenditure was incurred on plant and development, and that the 
estimated life of the mine was not revised. The residual capital ex- 
penditure on 30 June 1950, less the allowance for year ended 30 June 
1950, would therefore be :— 

Residual capital expenditure as at 30 June 1947, as 
above .. ae Jil in o% ie .. £54,000 
Deduct allowances for years ended 30 June— 
1947 ‘« a on ro we .. £6,000 
1948 — 6x o* ale - .. 6,000 
1949 én ie ha ei ee .. 6,000 


1950 re vee ie a rs .. 6,000 
24,000 


Residual capital expenditure as at 30 June 1950 (after 
deducting allowance for year ended 30 June 1950) £30,000 


During year ended 30 June 1951, the taxpayer incurred expen- 
diture amounting to £5000 on plant and development. The unrevised 
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estimated life of the mine was then five years. The residual capital 
expenditure as at 30 June 1951 is:— 


Balance as above .. .. £30,000 
Expenditure during year ended 30 June 1951 . ‘e 5,000 


Residual capital expenditure as at 30 June 1951 .. £35,000 


The allowance under s. 122 for year ended 30 June 1951 is 
£35,000 + 5 = £7000. This example is continued below. 


Meaning of residual capital expenditure in s. 122, 1951 Act 
Section 122 (5) contains the definition of ‘‘residual capital ex- 
penditure.’’ Subject to certain modifications discussed later, the 
residual capital expenditure is ascertained by adding together— 
(a) the residual capital expenditure under s. 122, 1947 Act, 
as at the end of income year ended 30 June 1951, less the 
allowance under that section for income year ended 30 
June 1951; and 
(b) expenditure incurred after income year ended 30 June 
1951, as specified in new s. 122 (1), viz. on necessary plant, 
development of the mining property, or housing and wel- 
fare. 
The sum of these two classes of expenditure is reduced each year 
by the annual amounts allowed as a deduction under new s. 122 and 
the remainder is termed the residual capital expenditure. 


In the above example the residual capital expenditure as at 30 
June 1951 was £35,000, and tke allowance under s. 122, 1947 Act, was 
£7000. The estimated life of the mine as at 30 June 1951 was five 
years. The taxpayer spent a further sum during year ended 30 June 
1952 on plant and development amounting to £17,000. The revised 
estimated life of the mine at 30 June 1952 was three years. The 
allowance under new s. 122 is therefore :— 


Residual capital expenditure as at 30 June 1951 .. £35,000 
Less allowance under s 122, 1947 Act, for year ended 
30 June 1951 .. - ; ee os aa 7,000 


Remainder, vide new s. 122 (5) (a) 28,000 
Capital expenditure during year ended 30 June 1952 
(8. 122 (5) (b)) oe ‘ o 17,000 


Residual capital expenditure as at 30 June 1952 .. £45,000 


The allowance under new s. 122 for year ended 30 June 
therefore £45,000 + 3 = £15,000. 


Gross income of year ended 30 June 1952, say .. £50,000 


Less— 
General deductible outgoings, say .. £21,000 
Section 122 deduction, as above ie 15,000 
36,000 


Taxable income year ended 30 June 1952 ne .. £14,000 


Assume the taxpayer does not revise his previous estimate, so that 
the estimated life of the mine as at 30 June 1953 is two years. The 
sum of £400 was spent on development during year ended 30 June 
1953. The residual capital expenditure at 30 June 1953 is therefore :— 
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Residual capital penton as at 30 June 1952, as 
above .. £45,000 


Deduct allowance oe ae one 30 ‘ie 1952, as 
above .. - é 15,000 


£30,000 


Add capital expenditure during year ended 30 June 
1953 __—ti o« 2s eo? oe ie a 


400 


Residual capital expenditure as at 30 June 1953 .. £30,400 
— 


The allowance under s. 122 for year ended 30 June 1953 is there- 
fore £30,400 + 2 = £15,200. 


Assume again that the taxpayer does not revise his previous esti- 
mate so that the estimated life of the mine as at 30 June 1954 is one 
year. The sum of £100 was spent on development during year ended 
30 June 1954. The deduction under s. 122 for that year is therefore :— 


Residual capital — as at 30 June 1953, as 
above .. .. £30,400 


Deduct allowance ~ = calle 30 dees 1953, as 
above .. ‘ -. 15,200 


£15,200 
Add capital expenditure during year ended 30 June 
1954 ee ae oa <e om - os 100 


Residual capital expenditure as at 30 June 1954 .. £15,300 
————— 


The allowance under new s. 122 for year ended 30 June 1954 is 
therefore £15,300 ~— 1 = £15,300. 


The final working life of the mine is year ended 30 June 1955. 
Assume no further capital expenditure was made during that year. 
The residual capital expenditure as at 30 June 1955 is nil :-— 

Residual capital oe as at 30 June 1954, as 
above .. £15,300 


Deduct allowance for year ended 30 ‘June 1954, as 
above .. , . =. os - -. 15,300 


Residual capital expenditure as at 30 June 1955... Nil 
eh 


There is, therefore, no deduction under s. 122 for year ended 
30 June 1955. 


It will be seen that s. 122 (2), like its predecessor, is so drafted 
that the final deduction is normally allowable in the year before that 
in which operations are expected to cease. The legislature deliberately 
arrived at this result on the ground that the allowance of the s. 122 
deduction of the full amount expended on plant, development, and 
housing in the years prior to the final income year would be of greater 
benefit to the taxpayer than the deduction of some amount in the last 
year of mining operations when, generally speaking, little or no profit 
is derived from the mine apart from any amortization recoveries on 
the sale of plant etc. Thus in the penultimate year of operations, the 
taxpayer, in the above example, spent £100 on development and 
received a deduction of the whole of that sum in calculating the taxable 
income of that year. So also, if there were any capital outlay for the 
final year, 1955, it would be an allowable deduction from the income 
of that year. 
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Deduction under s. 122 limited to net income of year, 
unless taxpayer otherwise elects 


New s. 122 (3) provides that, unless the taxpayer elects to the con- 
trary, the maximum deduction under s. 122 is an amount equal to so 
much of the assessable income of the relevant year of income as re- 
mains after deducting all allowable deductions except deductions 
under s. 122 itself or under s. 123AA (exploration and prospecting 
expenditure). 


EXAMPLE: 


Residual capital expenditure as at 30 June 1952, £21,000. Esti- 
mated life of mine as at that date, fourteen years. The full deduction 
under s. 122 for year ended 30 June 1952 would therefore be £21,000 
— 14 = £1500. 

Gross income of year ended 30 June 1952, say £8,000 
General deductible outgoings, say ‘ . £7, 000 
Section 122 (2) deduction, £1500, limited under 


8. 122 (3) to a me = - -. 1,000 
8,000 


Taxable income és ~~ ae Rs a es Nil 


But for s. 122 (3) there would have been a loss of £500 which 
could have been carried forward as a deduction under s. 80 against 
the incomes of the seven years ended 30 June 1953-9 inclusive. If, 
however, the loss could not be recouped within the ‘‘carry forward’’ 


period, the intention of s. 122 to allow a full and effective deduction 


would have been frustrated. 

In the above example, the residual capital expenditure as at the 
end of the following year, 30 June 1953, would be calculated as 
follows :— 


Residual capital expenditure as at 30 June 1952 .. £21,000 
Allowance under s. 122 (3) for year ended 30 June 
1952 (not £1500) ia a *% ee oe 1,000 
£20,000 
Add capital expenditure during year ended 30 June 
1953, say oa ‘i 7 ‘ o* “a 6,000 


Residual capital expenditure as at 30 June 1953 .. £26,000 
si 


To the extent to which the full annual deduction was not allowed 
for year ended 30 June 1952, i.e. £500, that sum remains in the 
residual capital expenditure to be deducted from the assessable income 
of future years of the estimated life of the mine. 


Election not to have s. 122 (3) applied 

Section 122 (3) is automatic in its application unless the tax- 
payer elects under s. 122 (4) that subsection (3) shall not apply. The 
taxpayer is entitled to make the election for one year and is entitled 
to refrain from electing in respect of another year. 

Section 124B prescribes the method by which the taxpayer may 
make an election not to have s. 122 (3) applied. As previously stated, 
this election will apply only in respect of the year of income for which 
it is intended to apply. The election to receive the full deduction per- 
mitted by s. 122 (2) is to be made in writing, signed by or on behalf 
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of the taxpayer, and delivered to the Commissioner on or before the 
last day for furnishing the return of income of the relevant income 
year, or within such further time as the Commissioner allows. 


Outright deduction of capital expenditure as alternative to 
sinking fund deduction 

Section 123, 1947 Act, granted a deduction, alternative to the 
sinking fund allowance under s. 122, of so much of the assessable 
income of the year of income as was expended in that year or was 
appropriated for development of the mining property or for new 
plant. Any sum so appropriated but not expended at the close of the 
succeeding year was required to be included in the assessable income 
of that year. Section 123 was repealed by the Amending Act of 1951, 
which inserted two new sections in its stead. 

New s. 122A confers on mine owners a right of election in favour 
of a deduction alternative to the sinking fund allowance under s. 122. 
The alternative is the outright deduction of expenditure on plant and 
development (but not on housing and welfare) in the income year in 
which it is incurred in lieu of sinking fund deductions spread over 
the estimated life of the mine. This election may be exercised in 
relation to expenditure on any unit or units of plant or the whole, or 
any part, of expenditure on development. 

New s. 122B applies where assessable income of any year is appro- 
priated for capital expenditure on necessary plant or on development 
of a mining property, but not on housing and welfare. Under the new 
provision, the taxpayer may elect to deduct from assessable income of 
the year of income so much of the amount appropriated which has 
not been expended in that year. If during the next succeeding income 
year, the whole of the sum appropriated is not spent, the unexpended 
portion is included in the assessable income of the second year. 


Deduction under s. 122A of amount expended on plant and 
development during year of income 

New s. 122A (1) provides that a person who, in the year of in- 
come, has incurred expenditure specified in s. 122 (1) on plant and 
development may elect that s. 122A shall apply— 

(a) in the case of expenditure on a unit or units of plant speci- 
fied in the election—in respect of expenditure on the unit 
or units so specified ; or 

(b) in the case of expenditure on development—in respect of 
the whole, or a part specified in the election, of that ex- 
penditure. 

Section 122A (2) provides that expenditure to which an election 
made under s. 122A (1) applies shall be an allowable deduction from 
the assessable income of the income year in which the expenditure was 
incurred. 

The outright allowance under s. 122A does not apply to expen- 
diture on housing and welfare. Expenditure on housing and welfare 
incurred during income year ended 30 June 1952 and subsequent 
years is the subject of the sinking fund deduction under new s. 122. 

Under old s. 123 the outright deduction was limited to the amount 
of assessable income of the relevant income year which was expended 
in that year or was appropriated for plant and development. The 
deduction under new s. 122A of actual expenditure is not so restricted. 
The expenditure may qualify for deduction irrespective of the nature 
of the funds employed for that purpose. 
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The election under new s. 122A may be exercised in relation to 
the whole of the expenditure on any specified unit or units acquired 
during the relevant inceme year. Thus, the taxpayer may elect for an 
outright deduction of the total of the year’s expenditure on plant. 
On the other hand, he may not elect to deduct under s. 122A a portion 
of the expenditure on a unit of plant. Any expenditure not included 
in the election falls into the residual capital expenditure and will be 
amortized under s. 122 over the estimated life of the mine. 

Where in any income year a taxpayer has incurred expenditure 
on development, he may elect under s. 122A to deduct the whole or a 
specified part of that expenditure from the assessable income of the 
income year in which the expenditure was incurred. Any part of the 
expenditure on development which is not included in the election falls 
into the residual capital expenditure and will be allowed as a sinking 
fund deduction under s. 122 by spreading the expenditure over the 
estimated life of the mine. 


Example illustrating combined effect of s. 122 and s. 122A 


Unrecouped capital expenditure at 36 June 1951 .. £50,000 
Allowance for year ended 30 June 1951, based on esti- 
mated life of ten years a4 oe bs om 5,000 


£45,000 
Expenditure during year ended 30 June 1952: 
Plant: Unit A .. Es se MP .. £2,000 
Unit B .. oa es one .. 1,500 
Unit C .. or att “ -. 200 
£3,700 
Development bog ‘5 ‘. a% .. 4,000 


£7,700 
Election for outright deduction under s. 122A 
in respect of: 
Plant—3 uxits .. oa = .. £3,700 
Development (part of £4000) .. .. 1,000 
4,700 


Balance transferred to residual capital expenditure .. 3,000 


Residual capital expenditure at 30 June 1952 .. .. £48,000 


Estimated life of mine at 30 June 1952 (unchanged) : nine years. 
Allowances for year ended 30 June 1952 :— 

Under s. 122—£48,000 ~— 9 as “ ae wt £5,333 

Under s. 122A—as above .. et ae is 7 4,700 


Total of allowances a ee is as -- £10,088 


Notice of election under s. 122A 

Section 124B prescribes the method by which the taxpayer may 
make an election under s. 122A that the whole or part of the expen- 
diture on plant and development during the year of income shall be 
an allowable deduction against the assessable income of that year. The 
election will apply only in respect of the year of income for which it 
is intended to apply. It must be made in writing, signed by or on 
behalf of the taxpayer, and delivered to the Commissioner on or before 
the last day for furnishing the return of income of the relevant income 
year, or within such further time as the Commissioner allows. 

The above remarks apply to a notice of election under new s. 112B 
(deduction of appropriations) dealt with below. 
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Deduction of appropriations 


Under repealed s. 123 a taxpayer was entitled to an alternative 
deduction of so much of the assessable income as was appropriated for 
plant and development of the mining property. New s. 122B re-enacts 
in principle these repealed provisions. Section 122B (1) provides that 
where a person who carries on mining operations in Australia (in- 
cluding Papua) or New Guinea for the purpose of producing assess- 
able income appropriates assessable income derived in a year of income 
for expenditure of a capital nature on necessary plant or on develop- 
ment of the mining property, and an amount of the income so appro- 
priated is not expended during that year of income, he may elect to 
have s. 122B applied in relation to that amount. The taxpayer is not 
entitled to elect to deduct a part of the amount appropriated by him 
for expenditure after the close of the relevant. income year. 

The election under s. 122B (1) relates to appropriations of assess- 
able income and not of any other class of funds. Subject to s. 122B (2), 
the amount so appropriated is an allowable deduction of the income 
year in which the appropriated assessable income is derived. Normally, 
income is appropriated after the close of an income year when ac- 
counts for that year have been completed. For example, a taxpayer 
derived assessable income from a mining property during income year 
ended 30 June 1952. Accounts for that year were completed b. 30 
September 1952, when assessable income of year ended 30 June 1952 
was appropriated for expenditure on plant and development. If the 
taxpayer so elects and subject to the conditions imposed by s. 122B, 
the amount so appropriated is an allowable deduction of income year 
ended 30 June 1952, not 1953. 


Appropriations for expenditure of a capital nature 

Section 122B (1) refers to appropriations of assessable income 
‘*for expenditure of a capital nature on necessary plant or on develop- 
ment of the mining property.”’ Repealed s. 123 referred to appropria- 
tions ‘‘for development... and for new plant.’’ Section 122B does not 
cover appropriations for expenditure unless the expenditure is of a 
sapital nature. For example, an appropriation for expenditure on 
repairs to existing plant would answer the description of ‘‘expendi- 
ture...on necessary plant’’ but would not qualify for deduction 
under s. 122B as such expenditure is of an income and not of a capital 
nature. Repairs are an allowable deduction of the year in which the 
expenditure is actually incurred (s. 53). 

By referring to ‘‘new plant,’’ repealed s. 123 was also designed to 
produce the above result. However, the repealed section was possibly 
capable of excluding expenditure etc. on second-hand plant. It is clear 
that such a possible limitation does not appear in new s. 122B. 

Section 122B does not include appropriations for expenditure on 
housing and welfare. Actual expenditure on housing and welfare 
incurred during income year ended 30 June 1952 and subsequent 
years is the subject of a sinking fund deduction under s. 122. 


Sums appropriated out of assessable income of an income year and 
expended in that year are not deductible under s. 122B 
Section 122B applies where assessable income of a specified income 
year is appropriated for expenditure on plant and development ‘‘and 
an amount of the income so appropriated is not expended during that 
year of income.”’ 
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EXAMPLE: 
Assessable income of year ended 30 June 1952 .- £20,000 
Assessable income appropriated for expenditure 
on plant and development on 29 February 
1952, when accounts for half year ended 
31 December 1951 were prepared .. .. £9,000 
Deduct portion of £9000 actually spent on plant 
and development prior to 30 June 1952... 3,000 


Taxpayer is entitled to elect under s. 122B to 
deduct balance of os Se .. £6,000 
Taxpayer is also entitled to elect under s. 122A 
to deduct the whole or portion of the 
amount actually spent during income year 
on plant and development, being .. .. 3,000 


Other allowable deductions - Pe .. 7,000 
16,000 


Taxable income year ended 30 June 1952 ba .. £4,000 
The example illustrates that the taxpayer would be entitled, if he 
so elected, to deduct the full sum of £9000 (£6000 under s. 122B and 
£3000 under s. 122A), but that s. 122B operates to prevent a double 
deduction of the sum of £3000, viz. £3000 as an appropriation under 
s. 122B and £3000 as actual expenditure under s. 122A. 


Allowance under s. 122B limited to amount which Commissioner is 
satisfied will be expended during next succeeding year of income 


Section 122B (2) includes a safeguard to the Revenue against 


excessive appropriations. The subsection provides in effect that in 
order to qualify for deduction it is necessary to satisfy the Com- 
missioner that the amount appropriated will be or is likely to be 
expended by the end of the income year next succeeding the year 
from the assessable income of which the appropriation is made. This 
limitation was not contained in repealed s. 123. 


In the last example the taxpayer appropriated £9000 out of the 
assessable income of income year ended 30 June 1952 for expenditure 
on plant and development. Of this sum, £3000 was actually spent 
during year ended 30 June 1952, so that the unexpended balance on 
that date was £6000. The taxpayer failed to satisfy the Commissioner 
that more than £4000 of this sum would be spent on plant and develop- 
ment before 30 June 1953. The allowance under s. 122B for income 
year ended 30 June 1952 would accordingly be reduced from £6000 to 
£4000. 

Unexpended appropriations 

Section 122B (3) provides that where a deduction is allowed 
under s. 122B from the assessable income of a year of income, and the 
appropriation so allowed is not expended by the end of the next 
succeeding income year, the unexpended amount shall be included in 
the assessable income of the second income year. New s. 122B (3) 
re-enacts, in effect, repealed s. 123 (2). 


EXAMPLE: 

The profit of a mining company for year ended 30 June 1952 
amounted to £70,000. On 30 September 1952 £12,000 was appropriated 
out of the 1951-2 assessable income for expenditure on plant and 
development. The Commissioner was satisfied that this sum would be 
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expended not later than 30 June 1953 (s. 122B (2)). The taxable 
income of the company for year ended 30 June 1952 was therefore 
£58,000. 

Only £9000 of the abovementioned sum of £12,000 was in fact 
expended for those purposes up to 30 June 1953. The profit for 
1952-3 amounted to £68,000, and an appropriation thereof was made 
in September 1953 of £7500. The company satisfied the Commissioner 
in terms of s. 122B (2). The taxable income of year ended 30 June 
1953 is therefore :— 

Profit nA * ¥ 4. te 4 .. £68,000 

Add back unexpended portion of 1951-2 appropriation 
(s. 122B (3) )—£12,000 — £9000 .. ea iy 3,000 
£71,000 


Deduct 1952-3 appropriation ‘i ; ch - 7,500 


£63,500 


Prevention of more than one deduction under Division 10 


Section 122B (4) is designed, inter alia, to prevent more than one 
deduction under Division 10 in respect of a sum expended or appropri- 
ated for expenditure on plant and development. The subsection pro- 
vides, in effect, that where an amount appropriated is allowed as a 
deduction under s. 122B or under repealed s. 123, and that amount or 
a part thereof is expended before the end of the next succeeding year 


of income, the amount so expended is deemed not to be expenditure 
specified in s. 122 (1). 


On referring to the abovementioned example, the sum of £12,000 
was appropriated out of the assessable income of year ended 30 June 
1952 and was allowed as a deduction for that year (s. 122B (2)). 
During year ended 30 June 1953 £9000 of the sum of £12,000 was 
expended on plant and development, with the result that the unspent 
balance of £3000 was included in the taxpayer’s assessable income of 
year ended 30 June 1953 (s. 122B (3)). In the result, the net sum 
of £9000, i.e. the amount actually expended, was allowed as a deduc- 
tion. Under s. 122B (4), the sum of £9000 is deemed not to be ex- 
penditure ‘‘specified in s. 122 (1).’’ Thus, this sum of £9000 cannot 
form part of the residual capital expenditure to be allowed by way of 
sinking fund deduction over the estimated life of the mine. Again, 
no outright deduction can be allowed under s. 122A in respect of the 
actual expenditure of £9000, as that section is limited to expenditure 
““specified in s. 122 (1).”’ 


Saving provisions 


Section 16 (2) of the Amending Act of 1951 provides that not- 
withstanding the repeal of s. 123 of the 1936-50 Act, an amount which 
would, in pursuance of s. 123, have been included in the assessable 
income of a taxpayer of income year ended 30 June 1952 if s. 123 had 
not been repealed is declared to be assessable income of that year. 
Thus, where an appropriated sum has been allowed as a deduction for 
year ended 30 June 1951, and that sum was not fully expended before 
30 June 1952, the unexpended amount will be included in the tax- 
payer’s assessable income of year ended 30 June 1952, notwithstanding 
the repeal of s. 123. 
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Election that Division 10 shall not apply to plant 


New s. 123 (1) provides that a person may elect that no deduction 
shall be allowed under Division 10 in respect of expenditure on a 
specified unit of plant incurred in the income year specified in the 
notice of election or in any subsequent year. Where such election is 
made, no deduction under Division 10 will be allowable in respect of 
that expenditure. The purpose of the new provision is to enable mine 
owners, if they so desire, to deduct depreciation on plant under s. 54 
at the normal rates based on the estimated life of the plant. 

Section 123 (2) provides that, in s. 123, ‘‘plant’’ has the same 
meaning as in s. 54. Depreciation at normal rates on such units as 
motor vehicles, skips, office appliances, ete. may be more suitable to 
mine owners, particularly those who do not invoke s. 122A (outright 
deduction) or s. 122B (appropriations). 

New s. 123 applies to expenditure on plant incurred during in- 
come year ended 30 June 1952 and all subsequent years. 


Choice of allowances in respect of mining plant 
Under the 1951 amendments to Division 10, a taxpayer may 
select any one of the following methods of deducting, for taxation 
purposes, the cost of plant used in the production of assessable in- 
come— 
(a) He is entitled to the sinking fund deduction under s. 122, 
the allowance being based on the estimated life of the mine. 
N.B.—This is the automatic allowance. If the taxpayer 
chooses any one of the alternative deductions, he must 
make an election to that effect. 
He is entitled to an outright deduction of expenditure in 
any selected income year on any specified unit or units of 
plant. 
He is entitled to a deduction of assessable income appro- 
priated for expenditure on plant in the next succeeding 
year. 
He is entitled to the depreciation allowance under s. 54 
based on the estimated life of the plant. 


Notice of election under s. 123 

Section 124B prescribes the method by which the taxpayer may 
make an election under s. 123. The election in respect of a specified 
unit of plant applies to the year in which the expenditure was incurred 
and to all subsequent years in which that unit is used by the taxpayer. 
If a taxpayer fails to make the election under s. 123 for the year in 
which the relevant expenditure was incurred, he loses the right of 
election for all subsequent years in respect of that unit or those units. 
Thus, where the cost of a unit of plant is already the subject of the 
sinking fund deduction under s. 122, a taxpayer is not entitled in 
respect of that unit to change over to the depreciation method pro- 
vided by s. 54. Conversely, he is not entitled to change over from the 
depreciation method, once selected, to the sinking fund method pro- 
vided by s. 122. 

The election under s. 123 must be made in writing, signed by or 
on behalf of the taxpayer, and delivered to the Commissioner on or 
before the last day for the furnishing of the return of income for the 
year of income specified in the election, or within such further time 
as the Commissioner allows. 
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Exploration and prospecting expenditure; 1951 amendments 


The Amending Act of 1951 has made the following amendments 
to s. 123AA. These amendments apply to income year ended 30 June 
1952 and subsequent years. 

a) Under original s. 123AA, a deduction was not allowable for 
expenditure on exploration or prospecting for coal. The 
Amending Act of 1951 brings expenditure on exploration 
or prospecting for coal within the compass of the deduction 
under s. 123AA. 

The exploration or prospecting activities referred to in 
original s. 123A A were not specifically restricted to tenures 
in Australia. Under the Amending Act of 1951, s. 123AA 
applies to expenditure on exploration or prospecting ‘‘on 
mining tenements in Australia (which term includes 
Papua; s. 6) and in the Territory of New Guinea.”’ 
Disposal, loss, destruction or termination of use of property 

If plant or any other assets were sold for a price in excess of the 
unrecouped expenditure thereon, Division 10 of the 1936-50 Act con- 
tained no provision to include the surplus in the assessable income of 
the vendor. Moreover, if plant ete. were sold, no adjustment was re- 
quired to be made to the residual capital expenditure in recognition of 
that sale. These defects have been remedied by new s. 124, inserted 
by the Amending Act of 1951. 

New s. 124 applies where deductions have been allowed or are 
allowable under Division 10 or its predecessors in respect of expen- 
diture of a capital nature, and, in the year of income, property on 
which any of that expenditure was incurred has been disposed of, lost, 
or destroyed, or the use of that property for the purpose of the mining 
operations or of housing and welfare has been otherwise terminated 
(s. 124 (1)). As explained in subsequent paragraphs, equitable ad- 
justments are now required to be made on the happening of any of 
the events stated in s. 124 (1). 

New s. 124 applies to disposals etc. during year of income ended 
30 June 19: 52 and subsequent income years. 


Where consideration receivable on disposal, loss or destruction 
exceeds unrecouped capital expenditure 
Section 124 (2) provides that where the aggregate of — 

(a) the sum of the deductions allowed or allowable in respect 
of expenditure on the property disposed of, lost, or de- 
stroyed, and ' 

(b) the consideration receivable in respect of the disposal, loss, 
or destruction 

exceeds the total expenditure of a capital nature by the taxpayer on 
the property, so much of the amount of the excess as does not exceed 
the sum of the deductions referred to in (a) shall be included in the 
taxpayer’s assessable income. 

EXAMPLE (1): 

(a) Sum of deductions allowed under repealed and 
new s. 122 ia respect of mining plant sold during 
income year ended 30 June 1952 .. ne £7,000 

(b) Consideration receivable on sale of pl unt a 4,000 

Aggregate of (a) and (b) - £11,000 

Total expenditure of capital nature, i.e. " cost of plant 8,000 


Excess assessable under s. 124 (2) es ns a £3,000 
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EXAMPLE (2): 
(a) Outright deduction in respect of cost of plant 
allowed under repealed s. 123 (now s. 122A) .. £8,000 
(b) Consideration receivable on sale of plant .. fe 10,000 


Aggregate of (a) and (b) he on = .. £18,000 
Cost of plant, vide (a) .. a We ee ni 8,000 


Excess (of which, as explained below, only £8000 
assessable ) oy at .. £10,000 
Only ‘‘so much of the amount of the excess (£10,000) as does not 
exceed the sum of the deductions, vide (a) (£8000) will be included 
in the assessable income.’’ The remainder (£2000), i.e. the difference 
between the sale price (£10,000) and the cost price (£8000), beng a 
capital surplus, is not assessable. 


Where consideration receivable on disposal, loss or destruction 
is less than unrecouped capital expenditure 


Section 124 (3) provides that where the taxpayer’s total expendi- 
ture of a capital nature on the property disposed of ete. exceeds the 
aggregate of— 

(a) the sum of the deductions allowed in respect of expendi- 
ture on the property, and 
(b) the consideration receivable on disposal ete., 
the excess shall be an allowable deduction. 


EXAMPLE: 


Total expenditure of capital nature, i.e. cost of plant 
sold ee ee °° ee ee e. .. 
Less: 
(a) Sum of deductions allowed under s. 122. . £3,000 
(b) Consideration receivable on sale of plant 4,000 


£8,000 


7,000 


Excess being allowable deduction under s. 124 (3) .. £1,000 


Adjustment on disposal, etc., where deduction allowed of 
appropriations 

Section 122B (4)(b) provides, in effect, that where an amount 
appropriated has been allowed or is allowable as a deduction under 
s. 122B or repealed s. 123 and that amount or part thereof is expended 
before the end of the year of income next succeeding that in which 
the deduction for appropriation was allowed, the amount so expended 
is deemed for the purposes of s. 124 to have been allowed as a deduc- 
tion in respect of the property disposed of, lost, or destroyed. 


EXAMPLE: 
Assessable income of year ended 30 June 1952, amount- 
ing to £12,000, was appropriated for expenditure 
on new plant and was allowed as a deduction from 
the assessable income of that year .. - .. £12,000 
Only £9000 of the above-mentioned sum was expended 
on the new plant during year ended 30 June 1953, 
with the result that the unexpended balance was 
included in the assessable income of that year .. 3,000 


In effect, over the two years the taxpayer has received 


a net deduction of the actual expenditure of .. £9,000 
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The plant referred to above was sold during year ended 30 June 
1955 for £6000. The adjustment required to be made under s. 124 (2) 
is as follows :— 

(a) Sum deemed under s. 122B (4)(b) to have been 


allowed in respect of plant, as above... .. £9,000 
(b) Consideration receivable on sale, as above “is 6,000 


Aggregate of (a) and (b) sn a= <a .. £15,000 
Tota! expenditure of capital nature by taxpayer, as 


above 9.000 


Excess assessable under s. 124 (2) i és .. £6,000 
Meaning of consideration receivable in respect of disposal, 
loss or destruction 

As explained in preceding paragraphs, the adjustment under 
s. 124 (2) is made, in effect, by comparing the unrecouped capital 
expenditure with the ‘‘consideration receivable’’ on the disposal, loss, 
or destruction of the subject property. Section 124 (4) defines the 
‘‘consideration receivable’’ as meaning— 

(a) in the case of a sale of the property—the sale price less 
the expenses of the sale of the property ; 

(b) in the ease of loss or destruction of the property—the 
amount or value reczived or receivable under a policy of 
insurance or otherwise in respect of the loss or destruc- 
tion ; 

(c) in the case where the property is sold with other property 
and no separate value is allocated to the property—the 
amount determined by the Commissioner; and 

(d) in the case where the property is disposed of otherwise 
than by sale—the value, if any, of the property at the date 
of disposal. 

Provision is made in s. 124 (4) to ensure that in the case of the 
sale of a leasehold property, any amount which is included in the tax- 
payer’s assessable income as a premium under Division 4 of Part III 
of the Act shall not be also included in his assessable income under 
s. 124. 

Termination of use of property 

Section 124 (1) applies where deductions have been allowed under 
Division 10 or its predecessors in respect of expenditure of a capital 
nature, and, in the year of income, the use of the relevant property 
for the purpose of the mining operations or of housing and welfare 
has been terminated. Section 124 thus ensures an equitable adjustment 
where a taxpayer ceases mining operations, but retains houses and 
other assets for use in the conduct of a new industry established by 
him on the property. 

Section 124 (2) provides that where the aggregate of— 

(a) the sum of the deductions allowed in respect of expendi- 
ture on the property, the use of which has been so ter- 
minated ; and 

(b) the value of the property at the date of the termination of 
use 

exceeds the total expenditure of a capital nature by the taxpayer on 
that property, so much of the amount of the excess as does not exceed 
the sum of those deductions shal! be included in the taxpayer’s assess- 
able income. 
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EXAMPLE: 
(a) Sum of deductions under new s. 122 in respect of 
housing and welfare, the use of which for the pur- 
pose of the mining operations has been terminated £10,000 
(b) Value of property at date of termination of use 25,000 


Aggregate of (a) and (b) 7 is a .. £35,000 
Tetal of expenditure on housing and welfare .. .. 23,000 


Excess (of which, as explained below, only £10,000 
assessable) +. a x es oa ..- £12,000 


Oniy so much of the amount of the excess (£12,000) as does not 
exceed the sum of the deductions, vide (a) (10,000) will be included 
in the assessable income. The remainder, £2000, being the difference 
between the value at date of termination (£25,000) and the cost price 
(£23,000) is not assessable. 

Section 124 (3) ensures that if the expenditure which has not 
been allowable as deductions exceeds the value of the property at the 
date of termination of use, the excess shall be an allowable deduction. 


EXAMPLE: 
Total expenditure of capital nature di a .. £23,000 
Less: 
(a) Sum of deductions allowed under s. 122. £10,000 
(b) Value of property on date of termination 
of use ye ons e 4 .. 9,000 
19,000 


Excess being allowable deduction under s. 124 (3) .. £4,000 


Ascertainment of value on termination of use 


As stated above, ‘‘the value of the property at the date of the 
termination of use’’ is a factor in determining the amount of a tax- 
payer’s assessable income under s. 124 (2). So also, that value is a 
factor in calculating the deduction allowed under s. 124 (3). 

In the event of a dispute between the taxpayer and the Com- 
missioner as to the amount of the value of any property at the date 
of the termination of use, the taxpayer may object to the amount of 
assessable income under s. 124 (2) or the amount of the allowance 
under s. 124 (3), as the case may be (s. 185). If the Commissioner 
disallows the objection wholly or in part, a dissatisfied taxpayer may 
have the Commissioner’s decision referred to the Court or to a Board 
of Review (s. 187). 


Recoveries by coal-mine owners of expenditure prior to 1 July 1951 


Expenditure on development of coal mines prior to income year 
ended 30 June 1952, or prior to substituted accounting period, was not 
an allowable deduction under Division 10 of the 1936-50 Act. Expen- 
diture on development prior to income year ended 30 June 1952 did 
not form part of the residual capital expenditure at 30 June 1951 
(s. 122 (5)(a@)) and, consequently, a sinking fund deduction is not 
allowable under new s. 122 in respect of such expenditure. Expendi- 
ture on plant by coal-mine proprietors prior to income year ended 
30 June 1952 was and if still in use continues to be, subject to the de- 
preciation allowances provided by s. 54, and on disposal, loss, or 
destruction of the plant, the adjustment provisions of s. 59 apply. 
Expenditure on plant and development incurred by coal-mine owners 
during income year ended 30 June 1952 and subsequent years is 
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subject to the alternative allowances under Division 10 as amended 
by the 1951 Act (s. 122 (1)). Expenditure on housing and develop- 
ment incurred during year ended 30 June 1952 and subsequent years 
is subject to the sinking fund deduction provided by s. 122. 

It follows from the above that as no deductions have been allowed 
or are allowable under Division 10 or its predecessors in respect of 
expenditure of a capital nature on plant and development or on 
housing and welfare in connexion with coal mining operations incurred 
prior to income year ended 30 June 1952, new s. 124 has no applica- 
tion to recoveries of such expenditure whether the sale etc. occurred 
before, during, or after income year ended 30 June 1952. Moreover, 
s. 124 has no application where the use of property represented by 
such expenditure for the purpose of the mining operations or of 
housing and welfare has been terminated. No part of the consideration 
receivable on disposal ete. of such property and no part of its value 
thereof on termination of use, as the case may be, are assessable under 
s. 124 (2). 

Section 124 (4) specifically provides that the word ‘‘expenditure’”’ 
used in s. 124 does not include expenditure in connexion with coal- 
mining operations incurred before the year of income which com- 
menced on 1 July 1951. This subsection is designed to produce the 
effect of limiting the deduction under s. 124 (3) for losses on coal- 
mining assets to those assets which have been acquired by expendi- 
ture during income year ended 30 June 1952, or substituted account- 
ing period, and subsequent years. 


Unrecouped balance of expenditure excluded from residual capital 
expenditure when asset sold, etc. 

Section 122 (5)(e) provides for the exclusion from the residual 
capital expenditure of any part of the expenditure included therein 
which was incurred on— 

(i) property which has, after year of income ended 30 June 
1951 been disposed of, lost, or destroyed; or 
(ii) property the use of which for the purposes of the mining 
operations or of housing and welfare has, afted year of 
income ended 30 June 1951, been otherwise terminated 
and has not been allowed and is not allowable as a deduction from 
the assessable income of any income year which ended before the in- 
come year in which the disposal ete. or termination of use took place. 
EXAMPLE: 

A bought mining plant during year ended 30 June 1952 for 
£40,000 and sold it to B during year ended 30 June 1955 for £15,000. 
During the three income years ended 30 June 1952, 1953, and 1954, A 
was allowed the sinking fund deduction under s. 122 based on an esti- 
mated life of the mine of ten years from 30 June 1952. 

Relevant portion of residual capital expenditure at 30 
June 1952 ‘i - ae = a .. £40,000 
Allowances under s. 122 to A, year ended 30 
June— 
1952 ete oo aie oa an . . £4,000 
1953 Np 4 a na be .. 4,000 
1954 - 7 a ie ne .. 4,000 
_ 12,000 
Residual capital expenditure at 30 June 1954 after 
deducting allowance for year ended 30 June 1954 £28,000 
Plant sold during year ended 30 June 1955 for os 15,000 
Deficiency on sale .. ss a ae bs .. £13,000 
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Under s. 124 (3), A will be entitled to a deduction from his assess- 
able income of year ended 30 June 1955 of the deficiency of £13,000. 
The sum of £28,000, being the balance of the unrecouped capital ex- 
penditure at 30 June 1954 after deducting the sinking fund allowance 
for year ended 30 June 1954, will be excluded from the residual 
capital expenditure under s. 122 (5) (e). 

In the result, A has been allowed the full amount of the loss sus- 
tained by him on the sale of the plant, viz. £25,000 (cost £40,000 less 
sold for £15,000) :— 


Allowances under s. 122 .. bar re = .. £12,000 
Allowance under s. 124 (3) ia “i cs “fe 13,000 


Total of allowances sar ha sa - ..- £25,000 


The adjustment of residual capital expenditure required under 
s. 122 (5)(e) must be made where property is disposed of etc. during 
income year ended 30 June 1952 or any subsequent income year. The 
provision applies whether the property was bought before, during, or 
after year ended 30 June 1952 if it was sold after year of income 
ended 30 June 1951. If, however, the property was both bought and 
sold prior to commencement of income year ended 30 June 1952, no 
adjustment of the residual capital expenditure is required to be made 
under s. 122 (5)(e). In effect, the unrecouped portion of the expen- 
diture remains in the residual capital expenditure until fully re- 
couped, notwithstanding that the property has already been disposed 
of. This is the evil s. 124 remedies in respect of sales after the close 
of year ended 30 June 1951. 

Section 122 (5) (e) (ii) requires a similar adjustment to be made 
to the residual capital expenditure where property the use of which 
for the purposes of the mining operations or of housing and welfare 
has been terminated after income year ended 30 June 1951. Section 
122 (6) provides that where property referred to in s. 122 (5) (€) (ii 
again comes into use for the purposes of the mining operations or of 
housing and welfare, the residual capital expenditure shall be deemed 
to be increased by so much of the expenditure on that property as the 
Commissioner determines. The Commissioner’s determination may be 
reviewed by a Board of Review. 


Acquisition of property 

New s. 124A applies where a mine owner has been allowed deduc- 
tions under Division 10 for capital expenditure on an asset and that 
asset is subsequently sold. As explained by the Treasurer, circum- 
stances could exist where it would not be appropriate for the pur- 
chaser to be allowed deductions based on an amount in excess of the 
amount on which deductions would have been allowed to the vendor, 
for example, where an asset is sold by one company to another com- 
pany, and both companies consist of substantially the same share- 
holders. 

Accordingly, s. 124A (1) provides that where a person (which 
term includes a company; s. 6) has purchased property from another 
person carrying on mining operations in Australia (including Papua) 
or New Guinea for the purpose of gaining assessable income, so much 
(if any) of the purchase price as exceeds the sum of— 

(a) the amount which, if the property had not been sold, would 
have been, at the end of the year of income in which the 
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sale took place, the portion of the residual capital expen- 
diture of the vendor attributable to expenditure on that 
property, and 
(b) any part of the purchase price which is included in the 
assessable income of the vendor in pursuance of s. 124 
shall not, for the purpose of Division 10, be included in the expen- 
diture of the purchaser on that property. 
EXAMPLE: 
A company bought mining plant during year ended 30 June 1952 
for £40,000, and sold it to B company during year ended 30 June 1955 
for £60,000. During the three income years ended 30 June 1952, 1953, 
and 1954, A company was allowed the sinking fund deduction under 
s. 122 based on an estimated life of the mine of ten years from 30 
June 1952. 
Relevant portion of residual capital expenditure at 30 
June 1952 Si “% rae a ah .. £40,000 
Allowances under s. 122 to Company A, year 
ended 30 June— 
1952 re ‘ - a “8 .. £4,000 
1953 ee ee os a oe .. 4,000 
1954 2 “a tis “a i. .. 4,000 


—— —— 12,000 

Residual capital expenditure at 30 June 1954 after 
deducting allowance for year ended 30 June 1954 £28,000 
Plant sold during year ended 30 June 1955 for he 60,000 


Surplus on sale - “ i - < .. £32,000 


Under s. 124 (2) company A’s assessable income of year ended 
30 June 1955 will include the sum of £12,000, being the total of the 
sinking fund deductions received by it under s. 122 in respect of the 
plant. The remainder of the surplus, £20,000, being the difference 
between cost and sale price, is not assessable. The sum of £28,000, 
being the balance of the unrecouped residual capital expenditure at 
30 June 1954, after deducting the sinking fund allowance for year 
ended 30 June 1954, will be excluded from A’s residual capital ex- 


penditure under s. 122 (5) (e). 


Under s. 124A, B company, the purchaser, will be deemed, for the 
purposes of Division 10, to have bought the plant for the sum of 
£40,000, made up as follows :— 


(a) Relevant portion of residual capital expenditure 
at 30 June 1955 if A had not sold the plant 
(s. 124A (1) (a@)) i “8 ne oe — 
(b) Part of yurchase price included in A’s assessable 
income under s. 124 (s. 124A (1) (b)) 4s .s 12,000 


£28,000 


Deemed purchase price of plant for purpose of B’s 
assessments ea 3s “4s a ae .. £40,000 


In introducing the 1951 Amending Bill, the Treasurer went on 
to point out that it was recognized that independent parties may 
enter into a contract for the purchase and sale of an asset at a price 
in excess of its cost to the original owner. Accordingly, s. 124A (2) 
provides that s. 124 shall not apply where the Commissioner is of 
opinion that the circumstances are such that the section should not 
apply. Thus, in the above example, if the Commissioner formed the 
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opinion that deductions to B company under Division 10 should be 
based on the full purchase price, those deductions would be calculated 
with reference to the sum of £60,000, not £40,000. 


Expenditure deductible under Division 10 not allowable under 
other provisions of Act 
New s. 124C provides, in effect, that expenditure which is deduc- 
tible under Division 10 or its predecessors shall not be an allowable 
deduction under any other provision of the Act. 












PAY-ROLL TAX 


The taxpayer company, a retail merchant, sent an employee over- 
seas on a buying mission. The employee was absent from Australia 
for 133 days during the relevant financial year. During this period 
ef absence his salary was paid to the credit of his bank account in 
Australia. The taxpayer claimed that pay-roll tax was not payable 
by it on its employee’s salary earned while overseas. 

Decision: Taxpayer’s claim disallowed. 

Per the Board: ‘‘ Pay-roll-tax legislation, therefore, contemplates 
two essentials—(a) an act (the payment of wages) on which tax is 
levied, and (b) a person of a particular class (an employer) who has 
to pay the tax. In the present reference it is clearly proved, and, in 
fact, admitted by the taxpayer that the essential act of payment 
occurred within the territorial limits of Australia. The other im- 
portant element, namely the employer who is liable for the tax, is 
a company registered and carrying on business in Australia. These 
are the only essential elements env isaged in the taxing legislation, 
and under such circumstances no question of extra- territorial applic a- 
tion of the statute arises.’’ (1 C.T.B.R. (N.S.) (1950) Case No. 

















SALES TAX ON LEASED GOODS 


The taxpayer company manufactures advertising signs, most of 
which are leased, the usual term being five years. The company in- 
stalls the signs and agrees to maintain them during the currency of 
the agreement. The Commissioner informed the company that it 
would be required to pay tax on a revised sale value equal to factory 
cost (including factory overhead) plus thirty per cent. The company 
objected that the revised sale value was excessive in that insufficient 
allowance had been made for estimated maintenance costs, an in- 
creased allowance for which would have the effect of reducing, pro 
tanto, the notional retail selling price of the leased goods, resulting 
in a lower percentage mark-up on factory cost in order to ascertain 
the sale value. 

Decision: The estimated maintenance costs should be twenty per 
cent of gross rentals. As a consequence, the percentage added to fac- 
tory cost to determine the sale value should be reduced from thirty 
per cent to twenty-two and a half per cent. (1 C.T.B.R. (N.S.) 
(1951) Case No. 72 


WHEN RESIDUE ASCERTAINED 


The return of a trust estate for the year ended 30 June 1942 dis- 
closed a net income of £4554 comprising £3787 derived during the year 
and £767 assessable in terms of s. 101A. The will of the testator, who 
died on 7 May 1941 provided that there should be appropriated and 
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set apart eight funds each sufficient to provide specified annual 
amounts of income to be paid respectively to eight named beneficiaries. 
A ninth trust was created in respect of the residue of the estate, the 
income therefrom being divisible among the four principal beneficiaries. 
The assets of the estate comprised shares in companies, real estate, 
bonds and cash. By 30 June 1942 the real estate and about half the 
shares had been sold and most of the death duties, income taxes, and 
debts had been paid; the corpus of the funds specified in relation to 
the four lesser beneficiaries was in the circumstances immediately 
distributable and an estimated sum therefor was set aside. However, 
the appropriation of specific assets for each of the eight funds was not 
made until November 1942, principally because of delay in the trustee’s 
office caused by wartime staff shortages and because Counsel’s advice 
on the terms of the will was not sought until July 1942. The assets 
finally appropriated to each fund comprised in each case shares in a 
banking company and different Commonwealth Loan Bonds; the 
income as from the date of testator’s death from the assets appro- 
priated to each fund was then credited to the respective beneficiary. 
The trustee was assessed under s. 99 upon the whole income of £4554. 
The trustee objected that it was assessable only on £767 and that each 
of the eight beneficiaries was assessable on his respective income from 
each fund (such respective incomes being comprised in an amount of 
£2630) and that the remaining income of £1157 from the residuary 
estate was income in equal shares of the four principal beneficiaries 
Decision: Commissioner’s assessment confirmed. 1 C.T.B.R. 


(N.S.) (1951) Case No. 119.) 


CONSIDERATION RECEIVED FOR GOODWILL OF 
GUEST-HOUSE 
Where goodwill held to be local 

In January 1945 taxpayer disposed of a guest-house business 
conducted by her on freehold premises. Taxpayer accepted the pur- 
chaser of the business as a weekly tenant. The total sale price of £1000 
was apportioned £800 to furniture and £200 to goodwill. The Com- 
missioner assessed the sum of £200 as goodwill attached to land, a lease 
of which was granted by the taxpayer. There was evidence that many 
of the guests were personal friends of the taxpayer, but guests were 
mainly obtained as a result of newspaper advertisements. The guests 
were mostly permanents. 

Decision: Commissioner’s assessment confirmed. (1 C.T.B.R. 
(N.S.) Case No. 115.) 


VALUE OF TRADING STOCK ON SALE OF SOLE TRADER’S 
BUSINESS TO COMPANY 


On 31 January 1939, X. sold to a proprietary company an old- 
established retail business carried on by him. The paid-up capital of 
the company was held by X. and members of his family. The agree- 
ment for sale provided that a balance sheet dated 31 January 1939 
should be the basis of the sale to the company. The value of trading 
stock was shown therein as £14,066. In assessing the company for the 
period ended 31 July 1939, the Commissioner, pursuant to s. 36 of the 
Act, applied the value of £14,066 to the trading stock at the com- 
mencement of the period; he also accepted the value of stock at the 
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end of the period at £12,757 as disclosed in the return. Thus, in the 
company’s assessment dated 22 September 1941 a deduction of £1309 
was allowed in terms of s. 28 (3). It was the practice of the old firm 
and subsequently of the company to create a hidden stock reserve by 
writing off at each balancing date a portion of the cost of stock on 
hand. The company becoming aware that this practice was not in 
accord with s. 31 of the Act disclosed to the Commissioner the amounts 
it had written off. The Commissioner accordingly amended the com- 
pany’s assessments. In respect of the period ended 31 July 1939 the 
value of closing stock was increased by £1850 from £12,757 to £14,607, 
but the Commissioner did not alter the returned value of the opening 
stock, £14,066. In the result, the deduction of £1309 previously allowed 
under s. 28 (3) was replaced by the inclusion of assessable income of 
£541 under s. 28 (2). The amended assessment was dated 10 March 
1947. The company objected to the amended assessment, substantially 
on the ground that, in view of s. 36 of the Act, the value attributed 
to the opening stock was too low at least to the extent of £1850 (the 
amount by which the value of closing stock was increased) and that, 
consequently, there had been no avoidance of tax so that the amended 
assessment was not authorised by s. 170 (2). Upon review of the Com- 
missioner’s decision disallowing the objection, it was shown that the 
balance sheet value of stock at 31 January 1939 was calculated as 
follows: 


Stock at 1 August 1938 .. ie aa a -. £14,194 
Purchases to 31 January 1939 


Less Cost of goods sold: 
Sales... ua ea ” £10,897 


Less profit (26.7%) * s 2.909 


£14,066 


Evidence at the hearing left no doubt that the figure of £14,194 
at 1 August 1938 was less by £1970 than the cost of the stock then on 
hand, and the Board said it was clear that the figure of £14,066 ealcu- 
lated as above as the value of stock at 31 January 1939 was corres- 
pondingly less than the cost of that stock to X. The Board also found 
on the evidence that both the market value and replacement price of 
the stock at 31 January 1939 was not less than the cost thereof to X. 


Decision: Company’s claim allowed as in the opinion of the Board 
a ‘‘fair and reasonable’’ value for the stock sold by X. to the company 
was not less than £14,066, plus £1850, with the result that there had 
been no ‘‘avoidance of tax’’ such as to empower the Commissioner to 
amend the assessment under s. 170 (2). (1 C.T.B.R. (N.S.) (1951) 
Case No. 110). 

Per the Board: The words ‘‘ fair and reasonable’’ in s. 36 (3) (ii) 
[s. 36 (8) (a) (i1) of the 1936-1950 Act] refer to a value to be applied 
that is a fair and reasonable estimate of the market value of the trading 
stock on the day of disposal. An amount less than the cost to the 
vendor of the trading stock on hand could not be such a fair and 
reasonable value unless there was evidence of a slump in prices after 
purchase of the goods or that the stock had so deteriorated that it 
would, upon sale, realise an amount less than its cost. 
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TRADING STOCK 


In C.T.B.R. (N.S.) (1951) Case No. 120, Board of Review No. 1 
has given an important decision as to the nature of trading stock in 
the case of a manufacturer and distributor. 


Labels, containers, and packing materials 

Goods such as labels, containers, and packing materials which 
become parts or constituents of goods sold by a manufacturer and 
distributor are goods ‘‘purchased for purposes of sale’’ and, accord- 
ingly, such goods are ‘‘trading stock’’ as defined in s. 6 of the Act. 
As to value at end of year of income, see ‘‘Market selling value,’’ 
post. 

Consumable aids to manufacture 


Goods such as cleaning agents, fuel, and other consumable aids 
to manufacture which do not become component parts of the finished 
products are not goods ‘‘purchased for purposes of manufacture’’ 
and, accordingly, such goods are not within the definition of ‘‘trading 
stock.”’ 

Expenditure incurred in the year of income in purchasing con- 
sumable aids to manufacture to meet ordinary and continuous busi- 
ness requirements is an allowable deduction in terms of s. 51 (1) of 
the Act. See later note on this aspect of the subject. 


Market selling value 


In terms of s. 31, the ‘‘market selling value’’ of trading stock, 
where there is no true market, is to be determined on the basis of its 
value to the taxpayer by ascertaining the price which a willing but 
not anxious vendor could reasonably expect to obtain and a hypo- 
thetical willing but not anxious purchaser could reasonably expect to 
pay; in thus ascertaining the ‘‘market selling value’’ of trading 
stock, the hypothetical purchaser is assumed to pay for the stock on 
the basis that he can turn to account potentialities of the various items 
of stock-in-trade in the form in which they are held for the normal 
conduct of the business of the taxpayer (the assumed vendor). Ac- 
cordingly, the Board decided that the Commissioner was right in 
assessing a manufacturer and distributor of pharmaceutical products 
on the basis that the market selling value of stocks of labels, con- 
tainers, and packing materials bearing printing indicating the nature 
of the products and the manufacturer’s identity was not less than the 
cost price of such trading stock. 

@ YOU MUST KEEP UP-TO-DATE WITH TAXATION CHANGES 

SUBSCRIBE TO BUTTERWORTH’S TAXATION SERVICE @ 
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Exercise of taxpayer’s option under s. 31 


Taxpayer furnished a return of income based on its annual 
accounts in which trading stock on hand was brought to account at 
cost price and was assessed accordingly. Subsequently, the taxpayer 
furnished an amended return disclosing additional items on hand 
which the taxpayer claimed were not trading stock or, alternatively, 
if they were trading stock, ‘‘then they have no market selling value 
and should be valued at nil.’’ Decision: The taxpayer had validly 
exercised its option under s. 31 to have the additional items of trading 
stock valued at market selling value. 


Notes on decision 


Expenditure incurred in the year of income in purchasing con- 
sumable aids to manufacture to meet ordinary and continuous busi- 
ness requirements is an allowable deduction under s. 51(1) (1 
C.T.B.R. (N.S.) (1951) Case No. 120). 

In Guinea Airways Ltd. v. F.C. of T. (1949-1950), 4 A.L.T.R. 
299, 5 A.I.T.R. 58, a quantity of spare parts, stores, and equipment 
was destroyed by enemy action and the resultant loss was held not 
to be an allowable deduction. It was the practice of the taxpayer to 
maintain large stocks of these spare parts and stores. As they were 
drawn upon, a sum was debited to revenue account. Unused spare 
parts ete. were treated as an asset on balance day. In Case No. 120, 
supra, the taxpayer’s course of conduct was different. ‘‘There was no 
attempt by the taxpayer to build up a reservoir of the articles in 
question. There was no permanency in the stocks and there is no 
doubt that they were from month to month consumed in the course 
of manufacture. The company purchased the commodities as and 
when required and the stocks were depleted and replenished through- 
out the year.’’ per Mr. A. C. Leslie. 


It would appear from the above decisions that where a taxpayer 
builds up a reservoir of cleaning agents, fuel, and other consumable 
aids to manufacture, the cost thereof is an allcwable deduction not 
when acquired but only when issued for use. (‘‘When spare parts 
were issued and taken into use, it was right, no doubt, to debit the 
cost to running expenses.’’ per Dixon, J., 4 A.I.T.R., at p. 301.) Any 
loss by destruction or otherwise of the reservoir before issue for use 
would be a non-deductible loss of a capital nature. On the other hand, 
where a taxpayer buys consumable aids to manufacture on a ‘‘hand 
to mouth’’ basis, the cost thereof is an allowable deduction when the 
expenditure is incurred. The value of any non-consumed stock of such 
aids at the end of the year of income is not required to be brought 
to account as trading stock. 

The above statement reveals that by adopting a wise course of 
business in building up a reservoir of aids and by pursuing the 
correct accounting procedure of debiting to revenue the cost thereof 
when issued for use, the taxpayer runs the risk of not being allowed 
a deduction of any loss that might arise through destruction of the 
reservoir. This point affords an illustration of the observation by 
Confucius: ‘‘There is no closed season for mugs.’’ It also reveals the 
necessity of keeping the reservoir well insured. Any insurance re- 
covery in excess of cost would be a non-assessable gain on capital 
account. 
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STATUS OF COMMERCIAL TRAVELLER 


In 1939 the taxpayer contracted with N. Company to travel in 
certain specified areas in South Africa. He agreed to devote his whole 
time to the interests of the company and was to receive an allowance 
and commission. After the outbreak of war his duties were curtailed, 
with the result that the taxpayer began to carry lines for other firms. 
The taxpayer claimed that he was exempt from excess profits duty 
for 1944 and 1945 in respect of the commission received by him from 
N. Company on the ground that for those years it was derived from 
employment. 

Held: Taxpayer’s claim disallowed (Joffe v. I.R. Comr. (1949), 
17 S. Af. T.C. 19). 


ALLOWANCE RECEIVED BY STUDENT ATTENDING 
TEACHERS’ COLLEGE 


During year ended 30 June 1948 the taxpayer became a student 
at a teachers’ college conducted by a State Education Department. 
Between the date of her entry to the college and the end of the year, 
the taxpayer, who lived at home, received an ‘‘allowance’’ of £38 
under a regulation which read: ‘‘Students who can live at home while 
attending the College, may be granted an allowance of £100 per 
annum’’. She claimed that this sum was not assessable. 


Decision: Taxpayer’s claim disallowed. 

(i) (applying dictum of Lord Cairns, L.C., in Julius v. Bishop 
of Oxford (1880), 5 A.C. 214, at p. 225) in view of the regu- 
lation, and of the terms of her admission to the College, the 
taxpayer received the sum of £38 as of right; 

(ii) (applying dictum of Murray, C.J., in Milne v. D.F.C. of T., 
[1931] S.A.S.R. 234) the periodical payments totalling £38 
must be regarded as income in the ordinary acceptation of 
the term and as assessable income under s. 25 of the Assess- 
ment Act; 

(iii) the possibility that the allowance might have to be repaid in 
certain specific events would not, meanwhile, alter its 
character. 

(1 C.T.B.R. (N.S.) (1950) Case No. 78.) 


PAYMENTS TO DEPENDANTS OF DECEASED 
EMPLOYEES UNDER ESTABLISHED SCHEME 


The taxpayer company had inaugurated voluntary and non-con- 
tributary schemes in terms of which it undertook to pay, inter alia, 
benefits to the dependants of employees who died in the taxpayer’s 
service. Held: the amounts so paid were an allowable deduction as 
constituting expenditure actually incurred in the production of in- 
come (Provider v. C. of T. (S. Rhodesia) (1950), 17 S. Af. T.C. 40). 

In the absence of a provision similar to s. 78 (1)(c) of the Com- 
monwealth Act, the South African Courts had previously disallowed 
payments to dependants of deceased employees (cf. I.T. Cas. No. 609 
(1945), 14 8. Af. T.C. 374; LT. Cas. No. 618 (1946), 14S. Af. T.C. 
480). A distinction was drawn between these cases and that of Pro- 
vider v. C. of T. (supra) : ‘‘But in each of these cases the payment 


Supplement to The Australian Accountant—May, 1952 





172 CURRENT TAXATION May, 1952 


was made without any previous undertaking or promise. Under such 
circumstances it is easy to understand that the Court must entertain 
a doubt as to the purpose with which the payment was made. It may 
well be simply an act of gratitude for past services. As I understand 
it, it was uncertainty upon this point which was the basis of each of 
these decisions. But the position is distinguishable when a clearly 
defined scheme of specified benefits is offered in advance. Where 
every employee entering the service of a concern knows that, should 
he die, his dependants will, in the ordinary course, receive certain 
benefits, it seems to me that the offer of these benefits should properly 
be regarded as an inducement to him to enter such service. Where 
these benefits increase with the length of his service, there is a further 
incentive to give long and continuous service. It seems to me that 
such a scheme must, in the case of a commercial concern, and in the 
absence of any indication to the contrary, be regarded as designed to 
promote settled conditions of employment and through these the pro- 
duction of income. I consider that the deductions in this case should 
have been allowed.’’ per Tredgold, C.J., at p. 43. 


RACING AND BETTING WINNINGS 


As the result of a Departmental investigation, the taxpayer’s 
taxable incomes of income years ended 30 June 1943 and 1945 were 
increased by £5210 and £4388 respectively, the results being arrived 
at on a ‘‘net betterment basis.’’ The taxpayer, a manufacturer, 
objected, and at the hearing of the reference sought to establish that 
the surplus of £4388 was derived from betting winnings, in respect of 
which he was not assessable. 

Decision: on the evidence :—. 

(i) The taxpayer did not carry on his racing and betting activi- 
ties as a business and was not assessable on gains arising 
therefrom. 

(ii) By majority: the taxpayer had established that during in- 
come year ended 30 June 1945 he had gained £2347 from 
winning bets, also £226 being net income from prize money ; 
and that of the sum of £500 cesh on hand on 30 June 1945, 
the sum of £245 consisted of betting winnings. Accordingly, 
the taxable income of that year should be reduced by the 
total of those three sums, namely £2818. 

Per the Chairman, Mr. A. Fletcher: ‘‘The taxpayer had 
established that he had so gained the first two mentioned 
sums of £2347 and £226 and the taxable income of year 
ended 30 June 1945 should be reduced accordingly.’’ 

The taxpayer had not, in respect of year ended 30 June 
1943, discharged the onus of proving that the assessment 
was excessive (1 C.T.B.R. (N.S.) (1951) Case No. 74). 


BUSINESS, INCLUDING GOODWILL, SOLD TO PURCHASER 
BY WIFE 


Lease assigned to purchaser by husband 


By an agreement dated 10 October 1947, one Mrs. A sold to the 
taxpayer and her partner the stock, goodwill, plant, and fixtures of 
a tea room business for the sum of £3590. By an agreement dated 
16 October 1947, the husband of Mrs. A assigned to the taxpayer and 
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her partner a lease for ten years from 5 March 1947 which he had 
over the premises upon which the said business was conducted. The 
consideration expressed for the assignment was £1. On 16 October 
1947, the taxpayer and her partner took possession of the premises 
and conducted the business for the remainder of the year ended 
30 June 1948. A deduction was claimed in the partnership return of 
that year of £192, on the ground that the amount paid for the good- 
will of the business (stated to be £1940, being part of the total con- 
sideration of £3590) was in consideration for the remainder of the 
ten-year lease, and that the sum of £192 represented a proportionate 
part of said sum of £1940. The Commissioner disallowed the deduc- 
tion claimed, with a consequent adjustment in the taxpayer’s assess- 
ment. The taxpayer objected. 
Decision: Taxpayer’s objection disallowed. 
(i) (applying Phillips v. F.C. of T. (1947), 75 C.L.R. 332, 
4 A.I.T.R. 89) to fall within the definition of ‘‘premium’’ 
contained in s. 83 (1) of the Assessment Act, the considera- 
tion must be received by the person who assigns the lease. 
In the instant case, A, who had assigned the lease, did not 
receive the sum of £1940. 
(applying I.R. Comrs. v. Duke of Westminster [1936] 
A.C. 1) the taxpayer’s contention, that notwithstanding the 
contents of the agreements, the substance of the transactions 
was that the amount agreed to be paid for the goodwill was 
in fact the consideration for the assignment of the lease, 
should be rejected. 


The taxpayer had failed to establish that the amount paid 
for the goodwill of the business was a ‘‘premium’’ as defined 
by s. 83 (1), and in consequence a proportionate part thereof 
was not an allowable deduction under s. 88 (1) (1 C.T.B.R. 
(N.S.) (1950) Case No. 79). 


APPLICATION OF SECTION 108 


The taxpayer duly lodged a return of income derived during 
year ended 30 June 1946. He did not omit therefrom any item which 
was assessable income at the time he made his return. On 1 September 
1947 a notice of assessment was issued to the taxpayer based on the 
information shown in his return, without alteration. On 29 October 
1947 a notice of amended assessment was issued to the taxpayer in- 
forming him that his drawings from X Ltd., viz. £973, had been 
assessed as dividends, reliance being placed on s. 108 of the Assess- 
ment Act. The taxpayer objected, and the Commissioner partly 
allowed the objection by reducing the sum of £973 to £479. The tax- 
payer referred the Commissioner’s decision to the Board of Review. 
At the beginning of year ended 30 June 1946 the taxpayer was, and 
had been for some years, indebted to the company for a considerable 
amount. £973 was the amount by which that indebtedness had in- 
creased during the year. £479 is the difference between two sums, 
(a) £500 transferred at 30 June 1946 from provision for bad debts 
account to the credit of profit and loss appropriation account, and 
(b) £21, being the trading loss made by the company during the year 
of income. For many years the banking account of the company had 
been used by the taxpayer (who was a majority shareholder in the 
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company) for his own diverse operations, there being a multiplicity 
of debits and credits in his drawings account. The net results of each 
year varied considerably. For example, in year ended 30 June 1944 
his indebtedness increased by £24, but in the following year it was 
reduced by £269. At 30 June 1946, the cumulative result was that 
the amount standing to the debit of the taxpayer exceeded the accu- 
mulated profits of the company. There was no indication that through- 
out the relevant years the rises and falls in the taxpayer’s account 
had any relation at all to the income derived by the company from 
year to year. 

Decision (1 C.T.B.R. (N.S.) (1950) Case No. 80): Taxpayer’s 
objection allowed. On the evidence, the sum of £479 was not a loan 
or advance (or part thereof) which represented ‘‘distributions of 
income’’ by the company to the taxpayer within the meaning of 
s. 108 (1). 

Per the Board: ‘‘The mere fact that a shareholder in a private 
company has become indebted to it is not, in itself, justification for 
the formation of an opinion that there has been what represents a 
distribution of income to him. If the debt is good, it is an asset of 
the company and the profits available for distribution are not affected. 
There must, in our opinion, be more in a case than that in order to 
justify the formation of such an opinion. For a thing to be, or to 
represent, a distribution of income there must be, to our minds, a 
getting of money into the hands of a shareholder with no idea of 
repayment. There must be something that goes beyond a mere debt 
automatically arising upon a taking of accounts and which points to a 
subterfuge whereby a payment which, upon examination, is found to 
relate to the income of the company and to represent a distribution 
thereof, is made to appear to be a loan or advance. We find it difficult, 
in this case, to associate with the amount of £479 the permanency of 
distribution which we think ought to be present in a case to which 
s. 108 (1) is applied. 

*‘Section 170 (3) provides that where a taxpayer has made a full 
and true disclosure of all the material facts necessary for his assess- 
ment, and an original assessment is made after that disclosure, no 
amendment of the assessment increasing the taxpayer’s liability in 
any particular can be made except to correct an error in calculation 
or mistake of fact. Even if there be some error in calculation or 
mistake of fact in the original assessment, no amendment of the 
assessment can be made in the above circumstances after the expira- 
tion of three years from the date upon which the tax became due and 
payable under the original assessment. 

‘Where a taxpayer makes a full and true disclosure as provided 
by s. 170 (3), it is doubtful if the Commissioner can successfully 
invoke s. 108 after he has issued an original assessment based on the 
taxpayer’s return. There could be ‘no suggestion that the taxpayer 
omitted from his return any item which was assessable income at the 
time he made his return’ (1 C.T.B.R. (N.S.) (1950) Case No. 80). 
Assessable income under s. 108 cannot arise unless and until the 
Commissioner invokes that section. An amendment made to an 
assessment so as to include a s. 108 dividend could not, by any stretch 
of imagination, be termed an amendment to ‘correct an error in 
calculation or a mistake of fact’. 

‘‘Section 170 (8) provides that where any provision such as 
s. 108 is made to depend in any particular upon the opinion of the 
Commissioner and ‘any assessment is affected in any particular by 
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that... opinion’, then, if after the making of the assessment it ap- 
pears to the Commissioner that the opinion was erroneous, he may 
correct that opinion and amend the assessment in the same circum- 
stances as he could amend an assessment by reason of a mistake of 
fact. Thus, if the Commissioner included a s. 108 dividend in an 
original assessment he could, within the three-year limit provided by 
s. 170 (3), correct his opinion and increase or decrease the s. 108 
dividend. But in the cited case, the Commissioner did not include a 
s. 108 dividend in the original assessment. That assessment was not 
‘affected in any particular by that... opinion’. It was not until after 
its issue that he formed his opinion and included a s. 108 dividend in 
the amended assessment. In this view, s. 170 (8) has no application 
in the cited circumstances. 

*‘The point was raised in 1 C.T.B.R. (N.S.) (1950) Case No. 80, 
but as the taxpayer’s objection was allowed in full, namely that the 
sum in dispute was not a loan or advance which represented ‘dis- 
tributions of income’ within the meaning of s. 108 (1), it was un- 
necessary for the Board to decide whether the amended assessment 
was valid. However, the Board said: ‘This conclusion renders it un- 
necessary to consider the other grounds of objection which, inter alia, 
challenge the power of the Commissioner to make the first amended 
assessment in view of the provisions of s. 170 of the Act. If, how- 
ever, a decision had depended upon these grounds, they would have 
had to receive the most serious consideration in view of the facts 


> 9? 


adduced at the hearing of the case’. 


TRAVELLING EXPENSES FROM ONE PLACE OF BUSINESS 
TO ANOTHER 


The taxpayer had lived most of his life in Worcester, Mass., 
where he was employed. In 1945, he began a business in New York 
City where he spent about one-third of his time. The taxpayer claimed 
to deduct travel, hotel and other costs of his trips to New York. The 
U.S. Commissioner allowed only the cost of transportation. The U.S. 
Tax Court held that the taxpayer was entitled to the full amount 
claimed by him (Tax Topics, 1 May 1951, p. 4). The Court held that 
‘‘when a taxpayer har two businesses located in different cities, each 
of which requires a substantial share of his time, his home is where 
his roots are and where he lives’’. Whilst this finding might have been 
more gracefully expressed, it is, with respect, sound and is, moreover, 
in accordance with the decision of Board of Review No. 2 cited in the 
July 1951 issue of Current Taxation at pp. 13-14. 


EXISTENCE OF PARTNERSHIP 


In 1921, a husband financed the purchase of a leasehold hotel 
with £4000 advanced to him by his wife’s father. Shortly afterwards, 
the wife’s father having died, a document of charge was entered into 
between the husband and his wife as mortgagors and the executors as 
mortgagees; the document recited that the loan of £4000 had been 
made by the deceased upon condition that taxpayer husband should 
hold the hotel ‘‘upon trust for his wife’’. The loan was repaid and 
the hotel sold in 1928. A second leasehold hotel was purchased. and 
sold, and in 1932 the freehold of a third hotel was purchased in the 
name of the husband only. The license in each case was in the name 
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of the husband and all liquor ete. was purchased in his name. A 
balance sheet as at 30 June 1944 disclosed a capital account in the 
name of the husband only and he was credited with the net profits for 
the year; his wife appeared as a creditor for £2041. Statements 
of assets and liabilities furnished by the husband and wife respectively 
in April 1945 did not indicate that the wife had any interest in the 
hotel. A balance sheet as at 30 June 1946 showed a capital account for 
the wife which was made up of a half share of the profits for each 
of the years ended 30 June 1944, 1945 and 1946, plus the above- 
mentioned amount of £2041 in respect of which she had been shown as 
a ereditor as at 30 June 1944. Husband and wife gave oral evidence 
in support of a claim that they were in partnership in the hotel busi- 
ness for each of the years ended 30 June 1945 and 1946. Prior to early 
1949 there was no written partnership agreement, or partnership bank 
account and the firm’s name was not registered under the Business 
Names Act; in February 1949 steps were taken to have the hotel 
property registered in the joint names of husband and wife. 


Decision: The evidence did not establish the existence of a part- 
nership in either of the years 1945 or 1946. (1 C.T.B.R. (N.S.) (1951) 
Case No. 112.) 


UNDISTRIBUTED INCOME TAX 
Where registered holder of shares held to be trustee 


In August 1929, 1887 shares were allotted to the governing 
director of a private company and 18,770 to his wife. In assessing the 
company to undistributed income tax for year ended 30 June 1943, 
the Commissioner treated the wife as beneficial owner of the 18,770 
shares. The company objected, contending that the wife held the 
shares as trustee for herself and her nine children in equal shares. 
Corroborated evidence was accepted that during 1929 the governing 
director handed his wife a cheque for £18,770 which was used in 
subseribing for the 18,770 shares and that at the time he had created 
a valid parol trust in favour of his wife and nine children in respect 
of £18,770 and the subsequent trust property of 18,770 shares into 
which it was converted, the shares to be transferred to the children 
when the youngest became 21 years of age. 

Decision: Company’s objection upheld. (1 C.T.B.R. (N.S.) (1951) 
Case No. 116). 


WHETHER TAXPAYER RESIDENT OF AUSTRALIA 


In July 1946 taxpayer entered into an agreement of employment 
with the United States Army for employment outside Australia for a 
period of six months. In fact he served in Guam from July 1946 to 
May 1948, when he returned to Australia. Taxpayer was fifty years 
of age; was born in Australia; and was unmarried. Taxpayer claimed 
that he was not liable to tax on his earnings in Guam during the year 
ended 30 June 1947 on the ground that he was not a resident of 
Australia. 

Decision: Assessment confirmed as taxpayer’s domicile was in 
Australia and the evidence did not establish that his permanent place 
of abode was outside Australia. (1 C.T.B.R. (N.S.) Case No. 117). 


Supplement to The Australian Accountant—May, 1952 











CURRENT TAXATION 


EDITOR: 
J. A. L. GUNN 





Volume 4 JUNE, 1952 No. 12 





SURPLUS ON SALE OF RACEHORSE OWNED BY TRAINER 


The late Peter Riddle, horse trainer and owner, died on 29 June 
1947. By his will he bequeathed his residuary estate to his executors 
and trustees upon trust to sell it and to divide the balance of moneys 
produced by the sale equally between the taxpayer and his daughter. 
The principal asset of the estate was a racehorse, named Shannon, 
which was sold by the executors in August 1947 for £27,300, payable 
by three equal instalments, the first on the day of the sale, the second 
on 1 July 1948, and the third on 1 July 1949. Prior to the sale, notice 
of agreement signed by the executors and beneficiaries in terms of 
s. 37 (2) was lodged with the Commissioner. The executors disclosed 
the sale in the estate’s return for year ended 30 June 1948, but 
claimed that no part of the proceeds of sale was taxable. The Com- 
missioner notified the executors that the proceeds were regarded as 
being assessable income, and the taxable income as disclosed in the 
estate return was increased by £8319 as being the proportion of ‘‘net 
profit’’ included in the first instalment of the sale price. The Com- 
missioner then assessed the taxpayer on one-half, namely £4159, of 
the amount of £8319, on the basis that she, as a beneficiary of the 
estate, was presently entitled thereto in terms of s. 97 (1). On appeal 
against her assessment, taxpayer contended that the proceeds of sale 
were not assessable income either of the estate or of herself. The 
Commissioner contended that the buying and selling of racehorses was 
part of deceased’s business of horse trainer and owner and that 
Shannon was ‘‘trading stock’’ of the deceased. Shannon was bought 
as a yearling by the deceased for £446 in 1943; during many years 
as a trainer and owner deceased had never bought any horse except 
yearlings. In returns of income for 1937, 1938, and 1940, he claimed 
deductions of losses on sales of horses; in respect of 1939, he was 
assessed on a profit on the sale of a horse. In his return for 1944 a 
deduction was claimed, and ultimately allowed, in respect of a loss 
on the disposal of four horses; thereafter, until his death, Shannon 
was the only horse owned and raced by him. In the 1944 return, 
Shannon was brought to account as ‘‘live stock’’ and included in a 
‘‘live stock trading account’’. During his life, deceased consistently 
refused numerous offers of up to £20,000 for Shannon. 

Held, allowing taxpayer’s appeal: that, on the evidence, (i) 
Shannon had not been acquired or purchased by the deceased for 
purposes of sale or exchange within the meaning of ‘‘trading stock’’ 
as defined in s. 6 (1) ; (ii) it was a ‘‘ working beast’’ used in a business 
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other than primary production and so was not ‘‘live stock’’ as defined 
in s. 6 (1); (iii) the business of deceased was that of a horse trainer 
and he was not a dealer in racehorses; (iv) it was a capital asset in 
deceased’s estate so that the proceeds of sale were not assessable 
income of the estate. 

(Riddle v. F.C. of T., High Court, 27 March 1952.) 


FORFEITURE OF BENEFICIARY’S INTEREST UNDER WILL 
WHERE NOTICE SERVED REQUIRING TRUSTEE TO PAY 
MONEYS TO COMMISSIONER 


The testator, by his will, directed that the income of his estate 
be divided into tenths and be paid, by quarterly payments, as to 
one-tenth to a fund created by his will and as to the balance to his 
three children equally. A further clause contained a discretionary 
trust in the event of any child failing to satisfy his trustee in respect 
of certain conditions. The will provided that it should not confer any 
right upon any ‘‘grantee designate’’ (an expression defined in the 
will and ineluding any child of testator) until such ‘‘grantee desig- 
nate’’ had satisfied the trustee in respect of the said conditions. The 
will further provided that every direction should be deemed to be 
preceded by the ‘‘condition precedent’’ to such direction becoming 
operative. One of these conditions provided that no ‘‘grantee desig- 
nate’’ should ‘‘be at any time the subject of any proceeding or 
happening whereby such benefit or advantage if belonging absolutely 
to such grantee designate would or might become or be liable to 
become vested in or charged in favour of or payable to any other 
person or persons or corporation.’’ The Deputy Commissioner of 
Taxation served upon the trustee of the will a notice pursuant to 
s. 218 of the Income Tax Assessment Act 1936-1948 requiring such 
trustee to pay to him upon the trustee holding any money for or on 
behalf of A. N. W., a grantee designate, so much of such money as 
should be sufficient to pay the sum of £1922 18s. 3d. alleged to be due 
for tax. 

Held: that the service of the notice on the trustee rendered 
A. N. W. ineapable of satisfying the trustee that he had not committed 
any breach of the aboyementioned condition precedent, with the result 
that there was a forfeiture (In re Whiting, [1951] V.L.R. 205). 

‘*Tt was contended for A. N. W. that the section (s. 218) did not 
lead to the result that the income in question was ‘payable to’ the 
Commissioner. I am unable to accept this contention. When the 
section requires the trustee to pay the income to the Commissioner, it 
necessarily empowers the Commissioner to receive it. When it pro- 
hibits the trustee from disobeying the notice, it necessarily prohibits 
as unlawful the payment of the income to the taxpayer or its receipt 
by the taxpayer. It is accurate to say that the income has accordingly 
become ‘payable to’ the Commissioner. It is not to the point that 
the Commissioner could not sue the trustee for payment. ‘Payable 
to’ is not the same as ‘vested in’—see Re Sartoris’s Estate, [1892] 
1 Ch. 11’’, per Dean, J., at p. 209. 


SUM PAID BY COMPANY PROMOTER TO SETTLE ACTION 
FOR FRAUD IN CONDUCT OF TRADE 

Actions were begun against the taxpayers, company promoters, 

for damages for fraud in relation to prospectuses issued by companies 

which the taxpayers had promoted. The taxpayers had paid income 
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tax on the profits arising from these promotions. The taxpayers did 
not admit the truth of the allegations, but, having in mind the heavy 
costs payable even if it successfully defended the actions, and the 
damages and additional costs if it lost, it settled the claims for 
£25,000. 


Held: this sum, and £2500 law costs incurred, were allowable 
deductions (Golder v. Great Boulder Pty. Gold Mines Ltd., |1952] 
1 All E.R. 360). 


‘‘The first ground of this argument is that the £25,000 was really 
damages paid by the company for fraud and deceit on its own part 
or was akin to such damages, and that it is no part of its trading to be 
fraudulent and deceitful. If it is fraudulent and deceitful, then the 
penalty it pays by way of damages cannot be deducted as a trading 
expense any more than could the penalty in 7.R. Comrs. v. Von Glehn 
(1920), 12 T.C. 232. In that case the penalty was incurred through 
trading with the enemy. The answer to this argument is that the 
£25,000 was not damages for deceit or fraud, and I cannot say it is 
akin to such damages without ignoring these circumstances: (i) that 
the allegations against the taxpayers, although serious and weighty, 
were never admitted or proved, and (ii) that in express terms the 
£25,000 was paid in return for an undertaking on the part of the 
plaintiffs not to sue or continue to sue the taxpayers. It is not possible 
in these circumstances to assimilate the £25,000 to the penalty paid 
by Von Glehn. The payment of the £25,000 in no way proved the 
alleged guilt of the taxpayers, which must remain an undetermined 
question. It was not a penalty for some proved infraction of the law. 
One legal adviser of the taxpayers, indeed, took the view that the 
allegations of fraud against them would be unlikely to succeed. For 
the taxpayers it was argued that, even were the £25,000 damages or 
akin to damages for fraud and deceit, they would still be entitled to 
deduct that sum in computing their taxable profits, but as this ques- 
tion, in my view, does not arise, I say nothing about it’’, per Donovan, 


J., at p. 362. 


COMPARISON BETWEEN THE U.8.A..NEW ZEALAND 
TREATY AND THE U.K.-AUSTRALIAN TREATY 


by A. G. Davies, Barrister-at-law, London 


In view of the possibility of a double-taxation treaty being con- 
cluded between Australia and the United States, a comparison be- 
tween the U.S.A.-N.Z. treaty and the Australian-U.K. treaty may not 
be without interest. The following points are to be noted :— 


(i) The reciprocity of exemption from tax on profits derived 
from the operation of ships or aircraft is common to both treaties. 
In fact, this provision, which stems from the model conventions agreed 
upon under the aegis of the League of Nations Fiscal Committee, is 
now practically common form in all income tax treaties. It has been 
embodied in all tax treaties to which the U.S.A. has been a party. 

(ii) There is an interesting difference regarding the treatment 
of tax on dividends from subsidiaries. Broadly, in the U.K.-Austra- 
lian treaty, dividends flowing from wholly-owned subsidiaries (whose 
income is not more than fifty per cent from interest and dividends) 
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to U.K. parent companies are exempt from Australian tax. There is 
no tax on dividends in New Zealand. The U.S.-N.Z. treaty does, 
however, deal with U.S. subsidiaries of N.Z. parents. Dividends from 
such subsidiaries are subject to five per cent U.S. tax only provided 
the N.Z. parent controls ninety-five per cent of the voting power of 
the subsidiary (i.e. the test is not shareholding control), and provided 
not more than twenty-five per cent of the subsidary’s income consists 
of interest and dividends. As regards the test of control (though not 
as regards the quantum of trading income from the subsidiary), the 
N.Z.-U.S.A. treaty is more liberal. 

(iii) Rentals from motion-picture films are exempt from tax 
under the N.Z.-U.S.A. treaty where derived by a resident of one of 
the countries from the other country, provided no permanent estab- 
lishment is maintained there (Article VIII). This exemption does not 
affect the N.Z. film-hire tax, which has the status of a customs duty, 
and which continues in force. The exemption of motion-picture film- 
rentals from tax in the N.Z.-U.S.A. treaty follows the pattern of the 
U.K.-U.S.A. treaty, and is in contrast with the Australia-U.S.A. 
treaty, which does not exempt such rentals from tax. 

(iv) Royalties from natural resources, real property, or from 
patents, designs, trade marks, ete.: The U.S.-N.Z. treaty aims at re- 
ducing the burden of the taxes on such royalties by allowing residents 
of one country receiving royalties from the other to elect to be 
assessed on a net basis, i.e. assessment of gross royalties after all 
business deductions. In the Australian-U.K. treaty, more liberal treat- 
ment is accorded to patent and copyright royalties (so long as reason- 
able in amount), which are reciprocally exempted. Natural resources 
royalties and film royalties are excluded from the treaty, being avail- 
able for tax credits only. 

The U.K.-U.S.A. treaty provides another variant for treatment 
of royalties. Natural resources or real property royalties arising in 
the U.S.A. to U.K. residents are subject to fifty per cent only of the 
U.S. withholding tax on the gross royalty, while similar royalties 
arising in the U.K. to U.S. residents are subject to the usual basis of 
the standard rate on the net royalties, but are exempt from U.K. 
surtax. The net result of these reciprocal] adjustments is a reduction 
and equalisation of the tax burden. In the U.S.-U.K. treaty there is 
reciprocal exemption of copyright, patent, and film royalties arising 
in each country to residents of the other. 

(v) There is an interesting provision in the N.Z.-U.S.A. treaty 
dealing with ‘‘hard-luck’’ cases which is absent from the Australia- 
U.K. treaty. Where any person can show proof that the action of the 
revenue authorities in either country has resulted in double taxation, 
he can lodge a claim with the government of the country where he is 
resident. If his claim (in the words of the treaty) should be deemed 
worthy of consideration, the tax authorities of the two countries may 
confer to see if the double taxation is avoidable. This is a most useful 
article to have in a tax treaty, and one which could well be written 
into the U.K. treaty when it comes up for review. 

(vi) The discrimination in Article [IX of the U.S.A.-N.Z. treaty 
against public entertainers (leaving them liable to tax in the country 
where the profits were earned even though they work for a foreign 
principal and are not resident) reflects a similar provision in the 
U.K.-Australian treaty. The U.S. Government, on the advice of the 
Senate, rejected this discrimination, just as they did in the U.K.- 
U.S.A. treaty. 
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FEES RECEIVED FOR TECHNICAL ADVICE 


The taxpayer company, technical consultants, received from a 
company in the relevant year £12,500 for (a) services rendered during 
the year in supervising the erection of a factory and the installation 
of plant therein, and (b) an undertaking to provide technical assist- 
ance in the running of the factory for a total period of ten years. 


Held: the whole of the sum of £12,500 was assessable income in 
the year of receipt and should not be apportioned over the period of 
the contract (I.T. Case No. 702 (1950), 17 S. Af. T.C. 206). The 
sum of £12,500 so paid was held to be apportionable in the assessment 
of the payer. That portion which related to (a) was held to be a 
non-deductible capital outlay; the remainder, that portion which 
related to (b), was an allowable deduction (J.T. Case No. 703 (1950), 
27 S. Af. T.C. 208). 


COST OF INITIAL PLANTING OF PINEAPPLE PLANTATION 


The above subject has again been dealt with by Board of Review 
No. 3. Taxpayer claimed a deduction under s. 51 (1) of £358 expended 
by him on the purchase of pineapple planting material which he 
planted on a block of virgin land prepared for the purpose. The tax- 


payer’s practice was to harvest the first or plant crop and thereafter 
to cultivate and harvest two ratoon crops; the plants were then 
destroyed by ploughing in as fertilizer. 


Decision: Claim allowed. (1 C.T.B.R. (N.S.) (1951) Case No. 
130.) 


SUM PAID FOR GOODWILL OF A MERCERY AND TAILORING 
BUSINESS 


New lease obtained from landlord 


On 16 January 1946 taxpayer purchased from the executors of a 
tailor and mercer who had died on 29 December 1945 the fixtures, 
stock, and goodwill of the business, the amount paid for goodwill 
being £600. The deceased’s lease of the premises had expired on 
21 December 1945. The taxpayer obtained from the landlord a three 
years’ lease of the premises. Taxpayer claimed a deduction under 
s. 88 (1) of a proportionate part of the sum of £600 paid to the 
executors for the goodwill of the business. 


Decision : Claim disallowed as the sum of £600 was not a premium 
as defined in s. 83 (1), as the sum was not paid by the taxpayer to 
the person who granted the lease (Phillips v. F.C. of T. (1947), 75 
C.L.R. 332; 4 A.I.T.R. 89, applied). (1 C.T.B.R. (N.S.) (1951) Case 
No. 129.) 
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COSTS OF ACTION FOR COMPENSATION FOR DAMAGE TO 
RENT-PRODUCING PROPERTY 


Taxpayer objected to the disallowance of a deduction claimed for 
legal expenses incurred in connexion with an unsuccessful action to 
recover damages caused by a motor lorry to rent-producing properties 
owned by her. The cost of repairs resulting from the damage was 
allowed as a deduction. 

Decision: The legal expenses were incurred in an effort to obtain 
compensation for damage to a capital asset, and the expenditure was 
accordingly of a capital nature. (1 C.T.B.R. (N.S.) (1951) Case No. 
124.) 


WHERE PROPERTY SUBSTITUTED FOR A SUBSTITUTION 


Section 32 (2) of the Canadian Income War Tax Act taxed a 
husband on income received by his wife from property transferred 
by him to her (and vice versa) ‘‘or from property substituted there- 
for.”’ In No. 19 v. Minister of Nat. Rev. (1951), 4 Can. Tax A.B.C. 
335, the taxpayer transferred a sum of money to his wife, who bought 
shares therewith. She later sold the shares and purchased other 
securities from which she received an income of $2606. This amount 
was added to the husband’s taxable income. Held, allowing the hus- 
band’s appeal, that s. 32 (2) did not cover income from property 
substituted for a substitution. 

Section 102 (2A) of the Commonwealth Act provides that where 
any property (not necessarily the original trust property) ... has 
been converted into other property, s. 102 shall apply in the same way 
as if the trust had originally been created in respect of that other 
property. In this view, s. 102 is capable of application to income from 
property substituted for a substitution. 


COMMONWEALTH GIFT DUTY 


By notice of assessment dated 10 March 1950, A was assessed to 
gift duty upon the basis that on 13 November 1948 she made gifts of 
shares of a value of £16,642 to her son B and her married daughter C. 
Evidence showed that D, the husband of A and father of B and C, 
had died in: July 1941 and that the whole of his estate of a net value 
of £20,896 passed to A in terms of a will made in 1905 prior to the 
birth of B and C. There was evidence also that B and C, being 
aggrieved at the absence of any testamentary benefit for them, indi- 
cated to A that they would bring a claim for testators family main- 
tenance, whereupon A verbally agreed in or about August 1941 to 
compromise their demands by transferring to them one-half of the 
estate. An agreement made on 13 November 1948, i.e. seven years 
afterwards, confirmed the verbal arrangement, and A thereby trans- 
ferred the subject shares to B and C, who, in consideration of such 
transfers, released their claims upon the estate. At the date of D’s 
death, B, a solicitor, was thirty years of age, and C was thirty-five 
years of age and married; and at that time B and C each received 
£200 per annum from trust funds created by A. On review of an 
objection against the assessment it was contended that consideration 
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in money or money’s worth passed from B and C to A in respect of 
the disposition of property made by her and that such consideration 
was fully adequate. 

Decision: Claim disallowed. (1 C.T.B.R. (N.S.) (1951) Case No. 
126.) 


REPAIRS TO DAMAGED WEIR 


The taxpayer, a miller, owned the right to take water out of a 
river and to lead it by means of a mile-long furrow to his mill for 
power purposes. In order to get the water from the river a weir had 
been constructed, raising its levels. The weir was damaged by floods. 
The cost of restoration was £444, including £39, the cost of incorpor- 
ating a sluice gate. The work performed resulted in the raising of the 
level of the weir by three feet. 

Heid, allowing the taxpayer’s appeal in part: (a) whether the 
taxpayer’s undertaking should be viewed as a whole or whether the 
weir should be regarded as a self-contained entity, what was renewed 
or replaced was not substantially the whole of the subject-matter; 
(b) on the facts, except in respect of the sluice gate, the work con- 
sisted of repairs, the heightening of the wall not being a real improve- 
ment (1.7. Case No. 709 (1950), 17 S. Af. T.C. 227). 


ENTERTAINMENTS TAX 


A sporting club which conducted Saturday night old-time dance 
functions in a country town that caters for winter tourists furnished 
entertainments tax returns and paid tax accordingly. Investigation 
officers who attended the dances on four occasions in a six weeks’ 
period in July-August 1949 noticed that attendances on those nights 
were higher than those returned by the club for any night in the two 
months May-June. The club was assessed under s. 16p of the Act in 
respect of the period January-August 1949 and additional tax of the 
full statutory amount of 200 per cent was included. The assessment 
was based on an average attendance of 190 persons. The Departmental 
witnesses gave evidence of variations in the percentages of purchases 
of soft drinks, and of the sale of novelties, to the dance takings during 
three six-monthly periods from January 1949 to June 1950; evidence 
was also given as to the financial results in the same three periods. 
The secretary of the club gave evidence as to the method of controlling 
and recording admissions and it was shown that the returns furnished 
were in accord with the ticket register. An examination of atten- 
dances as recorded in the register over a period of five years showed 
considerable fluctuations from year to year; there was no consistency 
in attendances at comparable periods of each year. The secretary 
explained that patrons were inconsistent, attendances varying for no 
apparent reason. 

Decision: Objection allowed. (1 C.T.B.R. (N.S.) (1951) Case 
No. 132.) 

In respect of admissions to his picture show which he had omitted 
from his returns during the five years 1943-8, taxpayer was assessed 
to entertainments tax in the sum of £4216 plus £4181 additional tax. 
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He was also assessed for income tax and for additional tax totalling 
£47,000. He was seventy-three years of age, and exaction of all taxes 
assessed would leave him practically nothing. On objection against the 
additional tax of £4181 charged in the entertainments tax assessment 
on the ground that it was excessive— 

Decision: Additional tax reduced by £3000 to £1181. (1 C.T.B.R. 
(N.S.) (1951) Case No. 134.) 


SUM RECEIVED FOR GOODWILL OF RETAIL BUTCHERY 
BUSINESS 


Where goodwill held to be local 


Taxpayer had for some years conducted a retail butchery business 
on leased premises in the main shopping area of a country city. In 
October 1946 he sold the business with the goodwill and plant for a 
price including £700 for goodwill. The agreement required the tax- 
payer, who held the premises as a monthly tenant, to obtain a three 
years’ lease of the shop premises to be assigned to the purchaser; the 
agreement also contained a restraint of trade clause. Although not 
required to do so by the agreement, taxpayer advertised in the daily 
newspaper thanking customers for their past custom and asking that 
they patronize the purchaser; he also introduced some customers to 
the purchaser. On review of his objection against the inclusion in his 
assessable income of the sum of £700 as being a premium within the 
meaning of s. 83 (1)— 

Decision: Claim disallowed. (1 C.T.B.R. (N.S.) (1951) Case No. 
131.) 

In September 1948 taxpayer sold a suburban retail butchery 
business carried on on leasehold premises. When he purchased it in 
January 1948 the business had a small delivery service covering some 
forty custemers. By direct canvass of the district taxpayer built up 
the delivery service to about 140 customers, most of whom telephoned 
their orders to the shop. When he sold the business about sixty per 
cent of his sales was by delivery and the balance was to customers 
calling at the shop. An employee took the purchaser round the 
delivery run and introduced him to customers, and the taxpayer intro- 
duced him to those who called at the shop. The Commissioner in- 
cluded the premium received on sale in the taxpayer’s assessable 
income. On objection by the taxpayer it was contended: (a) that the 
goodwill was ‘‘ personal goodwill’’; and (b) that on its true construc- 
tion s. 84 applies only to a taxpayer who receives a premium ‘‘in' 
addition to rent.’’ 

Decision: (i) Taxpayer had not discharged the burden on him of 
proving that the assessment was excessive. (ii) ‘‘Premium”’ as used 
in s. 84 includes a sum demanded by a lessee having all the elements 
of a premium or bonus but which is necessarily included in the price 
paid by an assignee. (1 C.T.B.R. (N.S.) (1951) Case No. 139.) 


EXEMPTION OF INCOME FROM SALES OF GOLD 
ON PREMIUM MARKETS 


Following an announcement by the International Monetary 
Fund of a new policy giving member countries freedom to determine 
their own policy in relation to certain sales of gold, the Common- 
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wealth Government decided to permit the sales by producers of gold 
for industrial use on overseas markets where premium prices are 
obtainable. With the approval of the Government, the goldmining 
industry in Australia decided to form an association open to all pro- 
ducers for the purpose of arranging such premium sales of gold. The 
income derived from these premium sales is to be distributed periodi- 
eally among the association members. New s. 23C was enacted by 
the 1951 Assessment Act to ensure (a) that income derived by the 
association from the sale of gold produced in Australia (which in- 
cludes Papua) or New Guinea should be exempt, and (b) that gold 
producers deriving income by way of dividends from profits made by 
the association on sales of gold on premium markets should enjoy the 
same exemption from tax as they would have enjoyed under s. 23 (0) 
if the gold had been sold directly by them on those markets. Although 
s. 46 (1) of the 1951 Assessment Act provides for the application of 
new s. 23 C to assessments in respect of income of the year of income 
ended 30 June 1950 and subsequent years, the first year of ineome to 
which the provision can have practical effect is that ending 30 June 
1952. 


Dividends paid out of exempt income derived by 
goldmining company 


New subsection (4) inserted in s. 44 by the 1951 Assessment Act 
provides in effect that, where a company receives a dividend paid out 
of income exempt under s. 23 C that dividend shall, for the purposes 
of the application of s. 44 (2)(c) in respect of dividends paid by that 
company or by a company which is a shareholder in that company, 
be deemed to be income derived by that first-mentioned company from 
the working by it of a goldmining property in Australia (which 
includes Papua) or New Guinea. Dividends which have as their 
origin the profits of a company exempt under new s. 23C are thus 
brought into the pool of income from gold-mining from which exempt 
dividends may be paid in terms of s. 44 (2) (c). 


PROVISION FOR LOSS ON RETURN OF BOOKS SOLD 


The taxpayer, a wholesale news distributor, distributed periodi- 
eals and books to retailers, who paid the taxpayer for the goods only 
after the return of unsold goods. 

Held, allowing the taxpayer’s appeal: it was established that 
under the above arrangement, the retail dealer did not pay for the 
goods upen delivery by the taxpayer. The dealer paid for them only 
after he had returned the unsold portion of the goods. In other 
words, the retailer paid only for the goods sold by him. It was not 
until the determination of the goods so sold by the retailer that a 
profit to the taxpayer arose (Sinnott News Co. Ltd. v. Minister of 
Nat. Rev. (1951), 4 Can. Tax A.B.C. 397). 


FUNDS USED IN BUYING AND SELLING SHARES DURING 
TEMPORARY SUSPENSION OF COMPANY’S BUSINESS 


Whether profits assessable 
Through inability to obtain supplies, a manufacturing company 


temporarily ceased production during the war period. During the 
peried of non-manufacturing the company repeatedly bought and sold 
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shares and bonds until all investments were finally sold to enable it 
to re-establish its business. On review of the company’s objection to 
an assessment on the profits realised, no evidence was given as to the 
intention of the directors in buying and selling shares. 


Decision: Assessment confirmed as the company had failed to 
discharge the onus on it of proving that the assessment was excessive. 
(1 C.T.B.R. (N.S.) (1951) Case No. 144.) 


GOODWILL OF LAUNDRY BUSINESS 


Taxpayer and his wife carried on in partnership a laundry 
service at a popular holiday resort. Upon sale of the business during 
year ended 30 June 1948 a lease was granted to the purchaser, who 
paid the partnership £1505 for goodwill. In the conduct of the 
business taxpayer collected and delivered the laundered articles, 
whilst his wife controlled the actual laundering. The laundry was 
situated underneath the dwelling-house in a back street away from 
any shopping centre. About five per cent of the business was done 
with customers who called at the premises, and it was admitted that 
this percentage of the sum received for goodwill was assessable. Prac- 
tically all the rest of the business was obtained by the taxpayer (a) 
by personal canvass of guests at hotels and boarding houses whose 
proprietors allowed him to enter their premises for the purpose, and 
(b) from hotel-keepers and boarding-house keepers. Both classes of 
laundry were collected by taxpayer and delivered back by him. A 
small amount of business was done through other businesses in the 
town who acted as agents in accepting articles for laundering; such 
articles were collected by taxpayer and redelivered to the ‘‘depots,’’ 
whose owners were paid a commission. Upon sale of the business the 
taxpayer personally introduced the purchaser to hotel-keepers and 
boarding-house keepers, thereby ensuring the purchaser’s entree to 
their premises; taxpayer also introduced the purchaser to the owners 
of the ‘‘depots.’’ 


Decision: The goodwill of the business, other than the five per 
cent thereof attributable to customers who called at the premises, was 
not goodwill attached to or connected with the premises a lease of 
which was granted. (1 C.T.B.R. (N.S.) (1951) Case No. 140.) 


_ UNDISTRIBUTED INCOME OF PRIVATE COMPANY 
IN LIQUIDATION 


On 5 November 1940 a private company sold its undertaking and 
business of quarrying metal and gravel for £22,500, payable as to 
£7500 by way of deposit and the balance of £15,000 in six equal annual 
instalments of £2500, the first instalment being.due in January 1941. 
Unpaid balances of purchase money were to bear interest at six per 
cent per annum. The company went into voluntary liquidation on 
4 December 1940. In respect of the year ended 30 June 1941 the 
company was assessed on the following basis: 
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(a) Net income as per profit and loss account (being 
the excess of interest received on purchase money 
less allowable deductions) .. eA bs de £397 
Stock at grass included in price of £22,500 - 281 
(c) Profit on sale of leases taxable under s. 84 ~~ 1,763 
Profit on sale of plant taxable under s. 59 (2) .. 1,080 


£3,52 
1,12 


1 

Less loss of previous years under s. 80 3 
Taxable income as assessed .. .. £2,398 

Less taxes payable (s. 103 (1) (a)) Sa Ag 480 


(i) Distributable income re <» ‘2688 


(j) Undistributed amount as assessed .. £1,918 


During the year ended 30 June 1941 an amount of £10,000 
(deposit £7500 and first instalment of £2500) was received. It was 
admitted that item (b) of £281 for stock at grass was received as part 
of the sum of £10,000. Item (c) above was the proportion received 
of a sum of £4030 (being £3992 profit on sale of leases plus £38 profit 
in respect of buildings), calculated as follows: 

£10,000 — £281 
—_—_—_—_——_——- of £4030 — £1763. 
£22,500 — £281 


Item (d) above represented the amount of recovered depreciation 
included in a profit of £2542 made on sale of plant. On 9 December 
1940 the liquidator made a first distribution of 2s. 3d. per 5s. share, 
amounting to £7990; a second distribution of 5d. per share, amount- 
ing to £1479 was made on 10 July 1941. The company accepted its 
assessment to ordinary income tax on a taxable income of £2398 (item 
(g) above). However, it objected to its assessment under s. 104, it 
being contended on review substantially that (i) Division 7 did not 
apply to a private company in liquidation, or, alternatively, (ii) that 
if it did, the amount of s. 104 tax must be calculated on the basis that 
s. 47 applied so that (A) the undistributed amount should be deter- 
mined by deducting from the distributable income (item (i) above) 
so much of the taxable income of the year as was contained in the 
liquidator’s distributions made in December 1940 and July 1941, those 
distributions having been made within the prescribed period, and (B) 
the tax on any undistributed amount then revealed must be calculated 
recognising that portion thereof would be exempt in the hands of 
shareholders notionally receiving it as being dividends paid wholly 
and exclusively out of profits from the sale prior to 31 October 1941 
of assets not acquired for the purpose of resale at a profit. The 
evidence before the Board was insufficient to enable it to decide con- 
tentions (ii)(A) and (B) quantitatively. 


Decision: (i)(a) Division 7, Part III, of the Act applies to a 
private company in course of liquidation and the undistributed 
amount is to be calculated on the basis of the taxable income for the 
whole of the year of income in which the company goes into liquida- 
tion. (b) The status of a private company as defined in s. 103 is not 
altered when it goes into liquidation. (ii) Section 104 is subject to 
the application of s. 47 (a) in the ascertainment of the undistributed 
amount where there has been an actual distribution by the liquidator 
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within the prescribed period, and (b) in the calculation of the aggre- 
gate additional amount of tax which would have been payable by the 
eontributories if the liquidator had on the last day of the year of 
income paid the undistributed amount as a dividend to them. Accord- 
ingly, the aggregate additional tax payable by the company under 
s. 104 should be assessed on a notional distribution of that part of the 
undistributed amount, other than profits arising from the sale of the 
leases. (1 C.T.B.R. (N.S.) (1951) Case No. 123.) 


EXPENDITURE TO PRESERVE ANNUAL BUS LICENCE 


The taxpayer conducted a bus service under a yearly licence 
from a municipal corporation. As the result of by-laws passed by the 
corporation, the taxpayer was faced with the prospect of the cancella- 
tion of his current licence. He took legal proceedings, with the result 
that the by-laws were quashed. 

Held: that the cost of the proceedings was an allowable deduc- 
tion. (Carter v. Minister of Nat. Rev. (1951), 5 Can. Tax A.B.C. 92.) 


UNDISTRIBUTED INCOME OF COMPANY 
Where dividend paid out of mixed fund of profits 


For the year ended 30 June 1948 a resident non-private company 
derived income from inside and outside Australia. The ex-Australian 
income was exempt from Commonwealth tax. By means of two half- 
yearly dividends declared to be ‘‘paid out of the profits earned outside 
Australia’’ the company distributed within the prescribed period the 
whole of its exempt income of the year, but no part of its taxable 
income was so distributed. In assessing the company to tax under 
Part III A of the Act the Commissioner made no deduction under 
s. 160C (1)(d). The company claimed that by virtue of s. 160C (4) 
it was entitled to a deduction from its taxable income of a proportion 
of the dividends paid by it out of its exempt income. 

Decision: Claim disallowed. 

Per Mr. H. H. Trebilco: As the dividends paid were declared to 
be paid out of part only of the profits they were not ‘‘paid... out of 
the net profits...of the year of income’’ within the meaning of 
s. 160C (4). 

Per Messrs. J. A. Nimmo and R. A. Cotes: Section 160C (4) is a 
machinery provision to be applied in determining the amount of any 
deduction under s. 160C (1) (d) where a dividend is paid indiscrimin- 
ately out of a mixed fund of profits consisting of both exempt and 
taxable income and, accordingly, s. 160C (4) has no application where 
a dividend is paid specifically out of the exempt portion, or specifi- 
cally out of the taxable portion, of a mixed fund. (1 C.T.B.R. (N.S.) 
(1951) Case No. 137.) 


SOURCE OF SALARY AND WAGES 


Taxpayer, a marine engineer, was born in Australia, where he 
maintained a home for his wife. In May 1944 he sailed for Papua, 
where he was discharged from his then contract. While in Papua he 
entered into a contract with the U.S. Army Services of Supply for a 
term of service as from 1 July 1944. From 1 July 1944 until 31 May 
1945, when he returned on three weeks’ leave to the Australian main- 
land, he served on ships based variously either in Papua or New 
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Guinea. The ships on which he served made runs which took him 
outside the territerial waters of the Territories for discontinuous 
periods aggregating about seven weeks. At the end of his leave he 
was flown to Hollandia in Dutch New Guinea on 23 June 1945, where 
he was based at least until 30 June 1945. He received part of his 
wages direct in Australian currency when his ship was at its base for 
the time being; he allotted part of his wages to his wife in Australia. 
Taxpayer claimed that his earnings of £1467 for the year ended 30 
June 1945 were exempt in terms of s. 7 of the Act. 


Decision: Taxpayer was a dual resident of Australia and one or 
other of the Territories of Papua and New Guinea at least from 
1 July 1944 to 23 June 1945, and accordingly, as the source of his 
earnings was the contract signed in Papua, his earnings were exempt 
to the extent of £1452, being his total wages less the final week’s pay. 
(1 C.T.B.R. (N.S.) (1951) Case No. 142.) 


EXCESS DISTRIBUTIONS OF PREVIOUS YEARS 
Calculation of “sufficient distribution” 


In calculating, for the purposes of s. 106, ‘‘the aggregate of the 
smallest amounts which would have been a sufficient distribution in 
respect of each of’’ the four years next preceding the year of income, 
the ‘‘sufficient distributien’’ in each of those years is to be determined 
in accordance with the law in force in each respective year. 
(1 C.T.B.R. (N.S.) Case No. 141.) 


MEANING OF “PERMANENT ESTABLISHMENT” 


The taxpayer’s offices and factory were situated in the United 
States. The company employed a sales representative in Canada (who 
had no authority to enter into contracts with customers), also a service 
man and a sales engineer. No office was maintained in Canada. 


Held: the company had not a permanent establishment in Canada 
within the meaning of the taxation agreement between the United 
States and Canada (American Wheelabrator and Equipment Corp. 
v. Minister of Nat. Rev. (1951), 4 Can. Tax A.B.C. 345). 


DEFAULT ASSESSMENT OF TAXI OWNER-DRIVER 


In reviewing objections by a taxi owner-driver against default 
assessments made upon him in respect of each of the four years of 
income ended 30 June 1943 to 1946, a Board of Review reduced the 
assessments as follows: 


Year ended Taxable income Income Income as re- 
30 June as returned as assessed duced by Board 


1943 £160 £1500 £937 
1944 168 2000 1032 
1945 292 1200 1138 
1946 406 630 543 
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The Commissioner’s assessments were primarily based on incomes 
(calculated on an assets accretion basis) of other taxi owner-drivers, 
only two of whom operated in the same town as the taxpayer. The 
Board considered that this basis of assessing the taxpayer was too 
arbitrary, especially as it could not be tested by cross-examination. 
There was no evidence of any appreciable increase over the relevant 
years in taxpayer’s assets. For the year ended 30 June 1943 the 
Board took as a basis the sum of regular deposits made during the 
year in the Savings Bank accounts of the taxpayer and his wife. For 
the years ended 30 June 1944, 1945, and 1946 the Board took as a 
basis taxpayer’s petrol purchases and calculated the income as the 
equivalent of, on the evidence, takings at 50s. per gallon for 1944 
and 1945 and 25s. per gallon for 1946. (1 C.T.B.R. (N.S.) (1951) 
Case No. 148.) 


RESIDENCE IN CASE OF MARINERS 


Taxpayer’s income of the two years ended 30 June 1946 and 1947 
was derived wholly as an employee of the U.S.A. Maritime Commis- 
sion serving aboard ocean-going U.S. vessels. The Commissioner 
assessed him on the basis that he was a ‘‘resident of Australia’’ as 
defined in s. 6 of the Act. He was born in England in 1921, where he 
lived with his parents until he became a seaman in 1937. Early in 
1942 he was stranded in Colombo when a British vessel on which he 
was serving was damaged; from Colombo he shipped on a vessel 
which landed him in Australia in June 1942. His efforts to ship on 
board a vessel bound for England failed; he then joined a Dutch 
vessel sailing to New Guinea; he was paid off in Brisbane and a little 
later, on 1 March 1943, he married an English girl then living in 
Brisbane with her mother. Following his marriage he lived in the 
home of his mother-in-law. Between June 1943 and June 1945 he 
served with the U.S. Army Transportation Corps on five different 
foreign ships. On each occasion he signed on for service anywhere in 
the world, but was discharged at an Australian port. On 1 August 
1945 he signed on an American ship in port at Brisbane; he was dis- 
charged in the U.S.A. in November 1945. He served on various 
United States ships until he was paid off one in Newcastle, N.S.W., in 
October 1947, since when he lived at the home of his wife’s mother in 
Brisbane. During the period from 1 August 1945 to 28 October 1947 
he was in Australia only four days, when the ship he was on called 
at Sydney. Throughout the period he maintained his wife by remit- 
tances to her at Brisbane. He had no personal possessions at the 
home of his wife’s mother, having left such as he had with his 
parents in England. A departmental officer gave evidence that tax- 
payer had on three oceasions in 1943 and 1944 sought advice on his 
Australian income tax liability. On one occasion taxpayer stated to 
the officer his intention to reside in Australia. For the years ended 
30 June 1943 and 1944 taxpayer had accepted assessments in which 
he was dealt with as a resident. In evidence taxpayer stated that at 
no time during the years 1942 to 1947 had he formed a definite inten- 
tion of remaining and living in Australia. 
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Decision, allowing the taxpayer’s objection: (i) Taxpayer was 
not, within the ordinary meaning of the word ‘‘reside’’, a person who 
resided in Australia during the period from 1 August 1945 to 30 June 
1947. (ii) The evidence did not establish that taxpayer had, prior to 
30 June 1947, abandoned his English domicile of origin and acquired 
an Australian domicile of choice, so that clause (i) of paragraph (a) 
of the definition of ‘‘resident’’ had no application. (1 C.T.B.R. 
(N.S.) (1951) Case No. 136.) 

‘Hence during the whole of his long absence his only link with 
Australia existed in the fact that his wife and family were living 
there for the time being at the home of his wife’s mother. This link 
was, in my opinion, far too tenuous to counteract the solid fact that 
he lived outside Australia for a period of over two years’’, per Mr. 
R. R. Gibson (Chairman). 


PROPERTY ACQUIRED UNDER WILL SUBJECT TO 
PAYMENT OF ANNUITY 


The taxpayer received an income from certain property as 
residuary beneficiary pursuant to his father’s will, and was required 
to pay an annual sum of $1200 to his mother. Held: the annual pay- 
ment was not an allowable deduction. There was no charge upon any 
specific asset of the residue, which came into the taxpayer’s possession 
in his individual capacity (Saunders v. Minister of Nat. Rev. (1951), 


4 Can. Tax A.B.C. 349). 


MUTUAL CONCERNS 


The taxpayer company’s business was that of providing for its 
members hospital services for which a fee was charged. At the end 
of the company’s income year, the excess of receipts over expenses 
was, after setting aside a small amount as a general reserve, refunded 
to its members. Held: that the taxpayer was a mutual concern and 
that its receipts from members did not constitute income in its hands 
(Wentworth Co-op. Medical Services v. Minister of Nat. Rev. (1951), 
5 Can. Tax A.B.C. 1). 


FAMILY PARTNERSHIPS 


In 1940 taxpayer commenced a cafe business using plant and 
furniture owned by his father. He and his father were both author- 
ised to operate on the business bank account; the business name, fire 
insurance, municipal licence, and motor vehicle registration were all 
in taxpayer’s name. A younger brother began working for wages in 
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the cafe when he left school in 1943. Taxpayer, his father and brother 
each worked full-time in the business. All three gave evidence that 
they agreed orally in July 1944 that the business should be carried 
on by them in partnership, sharing profits equally. When the younger 
son attained the age of 18 years on 14 March 1945, the business bank 
account, hitherto in the name of taxpayer and his father, was changed 
into the three names and a sum of £1500 was withdrawn and put on 
fixed deposit in the three names. Upon the taxpayer becoming en- 
gaged to be married, it was decided to reduce the terms of the alleged 
partnership to writing, and an agreement, drawn up by a solicitor, 
was accordingly signed on 21 May 1945. The Commissioner assessed 
the taxpayer as a sole trader for the period from 1 July 1944 to 
20 May 1945. On objection by the taxpayer :— 


Decision: The evidence established the existence of a partnership 
as from 14 March 1945. (1 C.T.B.R. (N.S.) (1951) Case No. 146.) 

Taxpayer, who was assessed as a sole trader for each of the years 
ended 30 June 1944-1946, claimed that he was in equal partnership 
with his brother, who had enlisted in July 1940 and who served with 
the Forces until December 1946. The brother and the taxpayer each 
owned a number of sheep which their father allowed them to graze on 
his land. When the brother enlisted, his sheep were merged in the 
father’s flock. In May 1943 the father, at taxpayer’s suggestion, re- 
placed the enlisted son’s sheep, which the taxpayer merged with his 
own to work the flock on behalf of himself and his brother as equal 
partners. In July 1943 a bank account was opened in the brothers’ 
names and proceeds of sale of wool, wheat, ete. were deposited thereto. 


Taxpayer kept his brother informed by letter of relevant happenings. 
Sales of wool and sheep were made in the name of X Brothers, but 
wheat was sold in taxpayer’s own name. When the brother returned 
to Australia the alleged partnership was terminated, the bank account 
and plant being equally divided. 


Decision: Taxpayer’s claims upheld. (1 C.T.B.R. (N.S.) (1951) 
Case No. 147.) 


PAYMENT OF ANNUAL SUM SECURED BY RENT CHARGE 


The taxpayer company agreed to pay an annual sum to a widow, 
secured by a rent charge on real estate which had belonged to her 
husband. Held: the moneys paid to the widow were not a capital 
expenditure made by the taxpayer as part of the cost to it of the real 
estate, and it was entitled to a deduction of the sums so paid (Peters 
Estates Ltd. v. Minster of Nat. Rev. (1951), 4 Can. Tax A.B.C. 341). 

A rent charge is a burden imposed upon and issuing out of 
lands. A rent charge arises when the owner of land conveys his entire 
estate without reserving any reversion, but reserving to himself an 
annual rent. From an income tax aspect, it is difficult to appreciate 
any substantial difference between a rent charge and an annuity 
charged upon land, and incurred as a condition attending the acqui- 
sition of the land as in Egerton-Warburton v. F.C. of T. (1934), 
51 C.L.R. 568. In both instances, the same conclusion was reached, 
namely, that the annual payments were an allowable deduction. 
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SELF-ASSESSMENT OF PROVISIONAL TAX 


Under the pay-as-you-earn system, tax instalments are deducted 
from salaries and wages. In the case of other income, an individual 
taxpayer is required to pay during each year an amount of provisional 
tax in respect of that year’s income. The amount of provisional tax 
for any year is ascertained by reference to the tax assessed on the 
taxable income of the previous year, subject to any adjustment caused 
by variations in the rates of tax. For example, the provisional tax for 
year ended 30 June, 1952, was a sum equal to the tax assessed on the 
taxable income of year ended 30 June, 1951, increased by 10 per cent. 

After lodgment of the return for year ended 30 June, 1952, the 
correct amount of tax will be assessed based on the actual income of that 
year and credit will be given for the provisional tax paid. Where, for 
example, there is little difference between the taxpayer’s income of 
1951-52 and that of 1950-51, the provisional tax so paid is about the 
same amount as the tax finally assessed on the taxable income of 
1951-52. If, however, the 1951-52 income has risen materially as 
compared with that of 1950-51, the provisional tax will be insufficient. 
Conversely, if the 1951-52 income has fallen, the provisional tax will 
be excessive. Such material variations have occurred in these two 
years. For the future, in order to protect the revenue in years of 
rising incomes and to protect the taxpayer in years of falling incomes, 
the Assessment Act (No. 2) of 1952 provides for a plan of self- 
assessment of provisional tax. 

The plan will first operate for income year ending 30 June, 1953. 
It provides that, in the the first instance, provisional tax will, as before, 
be based on the previous year’s income, and will be notified to the 
taxpayer in the usual way. The previous year’s income is referred to 
as the ‘‘ provisional income’’ (s. 221YA). Taxpayers are required to 
make an estimate of their current year’s taxable income. This estimate 
is referred to as the ‘‘estimated taxable income’’ (s. 221YA). Where 
the estimate reveals an increase of more than 20 per cent. over and 
above the provisional income, the taxpayer is required to submit to 
the Department an estimate of his taxable income and to self-assess 
the provisional tax payable on his estimated taxable income. Where, 
however, the estimate reveals an increase of not more than 20 per 
cent. or where there is a fall in income, the taxpayer may, at his option, 
furnish an estimate of his taxable income for the current year and 
self-assess the provisional tax payable thereon. A taxpayer is given 


@ SUBSCRIBERS TO BUTTERWORTHS TAXATION SERVICE HAVE 
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at least until 31 March each year in which to furnish the estimate of 
his taxable income and to assess his provisional tax. Where an estimate 
of the taxable income is submitted, the taxpayer is required to pay 
the provisional tax self-assessed. If an estimate is not submitted, the 
taxpayer is liable to pay provisional tax based on the previous year’s 
income. 


The plan provides for the imposition of a penalty for short- 
payment of provisional tax. In estimating his income, the taxpayer is 
allowed a margin of error (referred to hereafter as the ‘‘tolerance’’) 
equal to 20 per cent. of his actual taxable income. The 20 per cent. 
tolerance also applies where the taxpayer does not submit an estimate 
of his current income, and pays provisional tax on the basis of the 
previous year’s income. A penalty of 10 per cent. flat of the tax short- 
paid, outside the 20 per cent. tolerance, is imposed (s. 221YDB (1)). 
The Commissioner is empowered in certain circumstances to remit the 
penalty. To prevent exploitation of the tolerance by a taxpayer whose 
income does not normally fluctuate, the Commissioner is empowered to 
substitute his estimate of the taxable income for the taxpayer’s 


estimate. 


Adjustment of provisional tax where taxpayer began to derive 
income during the previous year 


Under the self-assessment plan, provisional tax for any year of 
income is initially based on the income of the previous year. The tax 
may, however, be subsequently increased or decreased when the tax- 
payer estimates his income of the year of income. The income of the 
previous year is now termed the ‘‘provisional income’’ and the tax- 
payer’s estimate of the current year’s income is defined as the 
‘‘estimated taxable income’’ (s. 221YA (1)). The definition of pro- 
visional income has been extended to cover instances where, during the 
previous year, the taxpayer began ‘‘to derive income from any source.’’ 
(Obviously the words quoted are not intended to include salary or 
wages subject to tax instalment deductions.) In these circumstances, 
the provisional income is the amount which the Commissioner estimates 
would have been the taxable income of the preceding year if the tax- 
payer had commenced, at the beginning of that year, to derive income 
from that source. For example, if a taxpayer ceased being an employee 
on, say, 31 December, and carried on business on his own account for 
the next six months, the income derived from the business would be 
proportionately increased, i.e., by doubling it, until it represented a 
full year’s estimated income. A similar adjustment would also be 
made in a case where a taxpayer in receipt of a steady business income 
began, during the previous year, to derive income, say, an annuity. 
The Commissioner would estimate what would have been the taxable 
income of the previous year if the taxpayer had begun to derive the 
annuity at the beginning of that year. 


The above provision replaces repealed s. 221YC (3). 


Provisional tax to be calculated to the nearer pound 


New s. 221YA provides that all amounts of provisional tax should 
be calculated to the nearer pound. The stated purpose of the amend- 
ment is to simplify the self-assessment of provisional tax by taxpayers. 
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When provisional tax payable 


Under s. 221YD (1) provisional tax is payable on the due date 
for payment of the income tax assessed for the previous year. New s. 
221YD (2) modifies s.221YD (1) by providing that where the due date 
for payment of provisional tax would be a date before 31 March, the tax 
is payable on 31 March and not on the earlier date. Under the plan 
of self-assessment of provisional tax, a taxpayer is given, at least, 
until 31 March each year to submit an estimate of his taxable income 
of that year and to self-assess the provisional tax thereon. Section 
221YD (2) harmonises with these provisions. Where the due date for 
payment of the previous year’s tax is later than 31 March, the 
provisional tax (adjusted, if necessary, to accord with the estimated 
taxable income of the current year) will also be due for payment on 
that later date. In brief, provisional tax is payable on 31 March or any 
later date specified in the notice of assessment. 


Self-assessment of provisional tax based on income of current year 

New s. 221YDA contains the plan of self-assessment of pro- 
visional tax based on the estimated taxable income of the current year 
in lieu of the previous year’s income. Section 221YDA (1) requires 
every taxpayer who is liable to pay provisional tax to estimate his 
taxable income of the current year. Income from salary or wages, 
personal exertion and property income must be separately estimated. 
There must also be estimated the amount of tax instalment deductions 
to be made from salary or wages. 


Latest date for making estimate of taxable income of current year 


With his notice of assessment the taxpayer will receive a separate 
form explaining how to calculate provisional tax on his estimated 
taxable income of the current year. Under s. 221YDA (1) he is required 
to make that estimate, not later than— 

(a) the due date for the payment of the tax as stated in the 

assessment notice; or 

(b) 31 March in the current year of income (or the last day of 

the ninth month of a substituted accounting period), 
whichever is the later. 

Thus, where a taxpayer’s year of income ends on 30 June, the 
latest day for making the estimate is 31 March or any later date 
specified in the notice of assessment. If the taxpayer has adopted 
a substituted accounting period ending on, say, 31 August, 1953, in 
lieu of income year ending 30 June, 1953, the latest day for making the 
estimate would be 31 May or any later date specified in the notice 
of assessment. 

In many instances the statement of estimated taxable income will 
have to be based on material made up to a date well before the latest 
day for making the estimate so as to enable the statement to be com- 
pleted in time. Particularly is this so where the taxpayer has to rely 
on the help of a tax agent, many of whom will be inundated with this 
elass of work. 


Circumstances in which estimate of current taxable income must be 
furnished to Commissioner 

If the estimated taxable income of the current year exceeds the 

previous year’s taxable income by more than 20 per cent., a statement 

of the estimate is required to be furnished to the Commissioner not 
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later than the latest day for making the estimate. Section 221YDA (2) 
contains no provision for an extension of time within which to lodge 
the statement. 
Where rendering of estimate is optional 

If the estimated current income is less than that of the previous 
year, or if it has increased by not more than 20 per cent., the taxpayer 
may at his option submit the estimate to the Commissioner. Taxpayers 
in this category thus have the option of paying provisional tax based 
on the previous year’s taxabie income or on their estimated current 
taxable income (s. 221YDA (2)) except that, as explained later, the 
Commissioner has the power to revise either of these sums (s. 221YDA 
(5)). 
Assessment and payment of provisional tax based on taxpayer’s 

estimate of current taxable income 


Sub-sections (3) and (4) of s. 221YDA provide, in effect, that 
where the taxpayer furnishes to the Commissioner an estimate of his 
taxable income of the current year, he is required to make an assess- 
ment of the provisional tax payable on that sum. The provisional tax 
so calculated by the taxpayer is substituted for the initial provisional 
tax based on the income of the previous year. The provisional tax so 
self-assessed is payable on 31 March, or such later date as the tax 
payable on the previous year’s income may be due for payment. In 
a word, the latest date for preparing the estimate of current taxable 
income; for self-assessing the provisional tax thereon, and for pay- 
ment of that tax are the same. 


Commissioner’s power to revise provisional tax 

Under s. 221YDA (5) where the Commissioner has reason to 
believe that 

(a) the current year’s taxable income is greater than that 

estimated by the taxpayer, or 

(b) where the taxpayer has not furnished an estimate, the current 

year’s taxable income is greater than the provisional income, 
i.e., the previous year’s income, 
he (the Commissioner) may make an estimate of the current year’s 
taxable income and recalculate the provisional tax accordingly. It 
was Officially explained that this power of revision was necessary 
to prevent exploitation by taxpayers of the self-assessment plan, i.e., 
particularly bearing in mind the 20 per cent. tolerance. 

Where the Commissioner has exercised his discretionary power 
to increase the amount of provisional tax, s. 221YDA (6) requires 
that at least 14 days must be allowed by the Commissioner for payment 
of any additional amount. N.B. The 10 per cent. penalty referred to 
later is not imposed in these circumstances. 


Penalty where income under-estimated 

Under new s. 221YDB (1), a penalty is imposed if the income 
on which provisional tax is based is less than 80 per cent. of the actual 
taxable income. The penalty applies’ whether the understatement of 
income is due to failure of the taxpayer to submit a statement of 
estimated taxable income or is due to an under-estimation by the 
taxpayer of his income in the statement submitted by him. The amount 
of the penalty is 10 per cent. of the amount by which the provisional 
tax paid is less than the tax payable on a taxable income equal to 80 
per cent. of the actual taxable income. 
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EXAMPLE: 

A’s actual taxable income of year ended 30 June, 1952, is £3,000, all 
derived from personal exertion. Provisional tax is assessed for year 
ended 30 June, 1953, based on the provisional income of £3,000, the 
tax being £1,021. He does not furnish a statement of estimated taxable 
income for year ended 30 June, 1953. His actual taxable income for 
that year is £4,500 all derived from personal exertion. The penalty 
in these circumstances is calculated as follows :— 

Tax on £3,600, 80 per cent. of taxable income, 

£4,500 = a sia ci ‘i .. £1,366 
Tax on provisional income, £3,000... .. 1,021 


Difference .. nd os ie 7 .. £345 


Penalty, at flat rate of 10 per cent. of difference £34 10 0 


As in most instances, the due date of payment of tax on the actual 
taxable income occurs approximately 12 months after provisional tax 
is payable, the penalty amounts, in effect, to 10 per cent. per annum. 

In the case of composite incomes, the tolerance is calculated by 
deducting 20 per cent. of the taxable income from property and 20 
per cent. of the taxable income from personal exertion. 

It should be observed that the tolerance under s. 221YDA (2), 
i.e., where the taxpayer is required to furnish a statement of his 
estimated taxable income, differs from that under s. 221YDB (1), i.e., 
in calculating the penalty provided by that section. Using the figures 
in the above example, ‘‘where the amount of the taxable income of 
the taxpayer as estimated by him (£4,500) exceeds the provisional 
income (£3,000) by more than one-fifth of the provisional income,”’ 
the taxpayer is required to furnish a statement of his estimated taxable 
income. The tolerance in the first instance is, therefore, one-fifth or 
20 per cent. of the provisional income, £3,000 — £600. As illustrated 
above, the tolerance in caleulating the penalty under s. 221YDB is 
20 per cent. of the taxpayer’s taxable income, (not his provisional 
income), i.e., 20 per cent. of £4,500 (not £3,000) — £900 (not £600). 


Power of Commissioner to remit penalty 

As officially explained, it is possible that at the time a taxpayer 
makes an estimate of his taxable income, he may be unaware of some 
sources from which he will receive income before the close of the year. 
Again, his income might fortuitously increase beyond his reasonable 
expectation at the time of submission of his estimate. In these 
circumstances, the Commissioner is empowered by s. 221YDB (4) to 
remit the whole or part of any penalty which may be payable by the 
taxpayer. 
Provisional tax payable by wool-growers for income year ended 30 

June, 1952 

Section 18 of the Assessment Act (No. 2) of 1952 authorises a plan 
of deferment of provisional tax announced by the Government on 11 
March, 1952, in the case of wool-growers, to meet the marked decline 
in their 1951-1952 incomes as compared with 1950-1951 levels. 

The following is a brief outline of the provisions taken from the 
Treasurer’s Explanatory Memorandum :— 

Shortly stated, a wool-grower is able to defer payment of part of 
his 1951-1952 provisional tax by forwarding to the Commissioner an 
application accompanied by an estimate of his 1951-1952 taxable 
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income. The Commissioner calculates the tax payable on the estimated 
income for 1951-1952, and advises the wool-grower of the amount he 
is entitled to defer, i.e., by which his provisional tax exceeds the tax so 
calculated, but subject to a maximum deferment of 40 per cent. of the 
provisional tax. In practice, payment of the amount deferred will 
remain in abeyance until the correct tax for the income year 1951-1952 
is established by the issue of the assessment upon that income after 
the wool-grower’s income tax return has been lodged. Deferment in 
accordance with this provision is not conditional upon the taxpayer 
establishing that payment of the full amount of provisional tax would 
entail hardship or financial difficulty. All that is required is the appli- 
cation, accompanied by the estimate of income. 

There is, however, a provision in the Principal Act—s. 206— 
which authorises the Commissioner to grant such extensions of time 
for payment as he considers the circumstances warrant. This section 
applies to provisional tax as well as to ordinary income tax, and to 
wool-growers as well as to other classes of taxpayers. Where a wool- 
grower seeks deferment of more than 40 per cent. of his provisional 
tax, he may apply for an extension of time for payment, in accordance 
with s. 206. In order, however, that the Commissioner may satisfy 
himself that the taxpayer’s circumstances warrant the granting of an 
extension, particulars of the taxpayer’s financial position are 
necessary. In regard to applications under s. 206, therefore, the 
taxpayer is required to furnish fuller information than is the case 
with applications under s. 18 of the 1952 Act. 


EXEMPTION OF CERTAIN ALLOWANCES TO MEMBERS OF 
COMMONWEALTH PARLIAMENT 


In respect of year of income ended 30 June, 1952, and subsequent 
years, s. 23 (aa)—as inserted in the Principal Act by Act No. 4 of 
1952—provides for exemption of allowances paid to members of 
the Commonwealth Parliament in accordance with the following 
statutory provisions :— 

Section 6 of the Ministers of State Act 1952 provides that there is 
payable to the Prime Minister an allowance, in addition to his 
salary, at the rate of £3,500 a year; s. 7 of that Act provides 
that there is payable to each Minister of State (other than 
the Prime Minister) an allowance, in addition to his salary, 
at the rate of £1,000 a year. 
specified provisions of the Parliamentary Allowances Act 
1952 provide that each senator and each member of the 
House of Representatives shall receive, in addition to salary, 
a named allowance in respect of the expenses of discharging 
his duties. The President of the Senate, the Speaker of the 
House of Representatives, the Leader of the Opposition both 
in the Senate and the House of Representatives, and the 
Deputy Leader of the Opposition in the House of Represen- 
tatives are each entitled to an additional expense allowance. 


Deductions not allowable to members of Commonwealth 
Parliament 


The abovementioned allowances, but not any ordinary Parliamen- 
tary salary, are exempt from tax. As the exempt allowances are 
granted in respect of the expenses of discharging their duties, members 
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are by the terms of new s. 81A denied a deduction of a loss or outgoing 
to the extent to which it is incurred in producing assessable income 
being ordinary Parliamentary salary. 

Section 81A would appear to embody a legislative recognition 
that under s. 51 (1) deductible losses and outgoings may be incurred 
in producing assessable income being salary (remuneration of a 
member of Parliament is a salary—Deakin v. Webb (1904), 29 V.L.R. 
748) and that such losses or outgoings are not of a private or domestic 
nature merely because the assessable income would have been received 
whether or not any such loss or outgoing was incurred. Thus, although 
the particular point is now covered by s. 81A, it would seem that the 
opinion expressed by a majority of the Board of Review in 11 
C.T.B.R., Case No. 41 at p. 143 was incorrect. In that case the majority 
said in disallowing a claim in respect of salary paid by a parliamen- 
tarian to his private secretary: ‘‘The position of a member of 
Parliament is, of course, materially different from that of a director. 
The member is not employed or paid by his constituents. He is not 
their servant or agent. He is the representative of the constituency. 
The allowance which he receives from the Crown comes to him 
irrespective of the manner in which he performs his parliamentary 
duties, and he is entitled to the allowance for the length of each 
parliamentary term. . . . If a member chooses to employ a private 
secretary or similar assistance in discharging his parliamentary duties, 
this is obviously a purely personal matter, and the expenditure involved 
in that employment is the private concern of the member. We have 
come to the conclusion that it must be regarded as expenditure of a 
private nature, even if it is expenditure incurred in the course of 
earning assessable income (i.e., the parliamentary allowance) received 
by the member.”’ 

Section 81A also denies a deduction to a member of the Common- 
wealth Parliament of depreciation of property used by him for the 
purpose of producing assessable income being Parliamentary salary ; 
however, if such property is used for the purpose of producing assess- 
able income other than his Parliamentary salary, the member is entitled 
to a deduction for depreciation of that property of such amount as 
the Commissioner considers reasonable having regard to the extent 
to which that property is used for the purpose of producing that 
other assessable income. 

The provisions of s. 81A apply in relation to losses, outgoings or 
depreciation incurred on and after 1 January, 1952. 


PROFITS ARISING OUT OF BOOK DEBTS WHICH HAVE BEEN 
PURCHASED 


A book debt was purchased by a firm from its predecessor at a 
discount. The purchaser did not trade in book debts. Held by the 
House of Lords (affirming decision of Court of Appeal) that the 
surplus received on collection of the debt was not assessable (Reynolds 
and Gibson v. Crompton, [1952] 1 All E.R. 888). 

In the above case, the House of Lords over-ruled the decision of 
the English High Court in Harry Hall Ltd. v. Barron (1949), 30 T.C. 
451, a case where many book debts were acquired. ‘‘The reasoning 
which excludes from the computation of trading profits for the 
purposes of taxation one book debt acquired by a new company which 
does not deal in book debts will equally apply where several or many 
such debts are so acquired. I, therefore, think that the decision in 
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Harry Hall Ltd., swpra, rests on the same mistake of law as the decision 
of the Special Commissioners in this case and that it should be 
disapproved so that it may not hereafter appear as a case which may 
be distinguished from the present case and become a source of future 
error,’’ per Lord Normand at [1952] 1 All E.R. 894. 


PROVIDENT FUND 


Where employee withdraws amount standing to his credit during 
currency of employment 

In 1 C.T.B.R. (N.S.), Case No. 101, Board of Review No. 2 in 
effect held, by majority, that an employee was not assessable in respect 
of the withdrawal of an amount standing to his credit in a superan- 
nuation fund where such withdrawal was made during the continuance 
of his employment. 

The statements contained in the Editorial Note to the report of 
Case No. 101 at pp. 95-96 of Current Taxation, December, 1951, 
concerning Case No. 69, reported at p. 46 of the September, 1951, issue, 
are incorrect, and an apology is extended to the Members of the 
Board of Review No. 2. 

In Case No. 69, the only ground specified in the taxpayer’s notice 
of objection was that the amounts stated in his assessments represented 
his own personal savings and were not subject to tax, and he did not 
pursue this ground at the Hearing. The taxpayer’s objection in Case 
No. 69 contained no grounds of objection similar to those on which 
Case No. 101 was decided. In the circumstances, the Board of Review 


had no other course but to disallow the taxpayer’s objection in Case 
No. 69. 


COSTS OF TAXATION APPEAL 

During its year of income ended 31 October, 1946, taxpayer, a 
manufacturing company, incurred legal expenses in connection with 
unsuccessful appeals brought by it to the Board of Appeal (N.S.W.) 
against amended assessments for State income tax based on taxpayer’s 
income of the years 1923 to 1934 inclusive. The authority to make the 
amended assessments depended on the Commissioner’s opinion that 
there had been an avoidance of tax and that the avoidance was due 
to fraud or evasion. Taxpayer contended in substance that there 
were no grounds for the formation by the Commissioner (or, on 
appeal, by the Board) of any such opinion, and, alternatively, that, 
if the amended assessments were authorised, the amendments were not 
justified by the relevant Acts and demanded larger sums than were 
legally exactable. If either of the taxpayer’s claims had succeeded it 
would have saved a large sum in tax. The Board of Appeal dismissed 
taxpayer’s appeals, and subsequent appeals to the Supreme Court and 
the High Court were dismissed. Taxpayer now claimed a deduction 
under s. 51 (1) of the Commonwealth Act of legal expenses incurred 
as above. 

Decision: Taxpayer’s claim disallowed. 

Per Mr. R. R. Gibson (Chairman) and Mr. A. C. Leslie: The 
expenditure was not incurred in gaining or producing the assessable 
income, nor necessarily incurred in carrying on a business for the 
purpose of gaining or producing such income, within the meaning of 
s. 51 (1). 
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Per Mr. A. C. Leslie and Mr. F. C. Bock: The expenditure was 
of a private nature and was accordingly not deductible (2 C.T.B.R. 
(N.S.), Case No. 32). 


COSTS OF PREPARING INCOME-TAX RETURNS 
by R. E. O’NEILL. 


In 10 C.T.B.R., Case No. 56, Board of Review No. 1 decided that 
fees paid by a company to a firm of accountants for services rendered 
in the preparation of income-tax returns, the checking of assessments 
and the preparation of objections (where necessary) were allowable 
deductions. However, the Chairman (Mr. R. R. Gibson) of the Board 
in the decision reported above (2 C.T.B.R. (N.S.), Case No. 32) under 
the heading ‘‘Costs of Taxation Appeal’’ stated that he doubted 
whether the Board’s earlier decision in Case No. 56 was correct. Mr. 
Gibson referred to the judgments in Smith’s Potato Estates Ltd. v. 
Bolland (1948), 30 T.C. 267, and in Rushden Heel Co. Ltd. v. I.R. 
Comrs. (1948), 30 T.C. 298, and said: ‘‘The prevailing opinion was 
that such costs [of preparing accounts for income-tax purposes] were 
not, strictly, deductible ; but that any attempt to differentiate between 
such costs and the undoubtedly deductible costs of making up the 
strictly business accounts of the trade would normally be difficult 
and vexatious and any resulting tax would be negligible. In other 
words, the practice of not making such a differentiation was not a 
matter of principle but was a matter of expediency.’’ 

The Chairman went on to quote the passage in the judgment of 
the High Court in F.C. of T. v. Green (1950), 81 C.L.R. 313 at p. 319, 
4 A.I.T.R. 471 at p. 479, where that Court specifically reserved the 
question as to whether or not the cost of preparing taxation returns 
or of advising in relation to taxation liability is a deductible expendi- 
ture. The Chairman then added: ‘‘This passage bears a significantly 
close resemblance to the reasons which induced the Court of Appeal 
in the Rushden Heel Case and the House of Lords in the Smith’s 
Potato Case to condone, as a matter of expediency but not of principle, 
the practice of allowing deductions in respect of costs of preparing 
accounts for income-tax purposes.”’ 

The position revealed as above is wholly unsatisfactory to tax- 
payers, their advisers and, it is thought, the Taxation Department. 
It is not enough that the practice of allowing as a deduction the cost 
of preparing accounts and returns for taxation purposes has been 
condoned by the highest authority as a matter of expediency. The 
allowance of such costs should be established as a matter of right by an 
appropriate amendment of the income-tax legislation. 

Persons who carry on business are required by s. 262A of the 
Act to keep sufficient records of income and expenditure to enable 
assessable income and allowable deductions to be readily ascertained. 
A breach of this obligation is subject to a penalty of up to £100. The 
obligation to keep records and to furnish returns setting forth a full 
and complete statement of total income derived and of deductions 
claimed springs directly from the income-tax law. To permit a 
deduction of the costs thus involved on the grounds of expediency—as 
a matter of grace—is merely a taunt to justice. The capriciousness of 
expediency in this respect may be instanced by the fact that taxpayers 
whose activities are of a non-business character are denied any 
deduction for the cost of having their returns prepared and that even 
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accountancy fees incurred, for example, in keeping proper trust 
accounts for trust estates are disallowed unless the trustees are 
earrying on a business. 

Vexatious distinctions of the above kind should be got rid of 
by amending the Act so as to allow a deduction of outgoings incurred 
in establishing and keeping adequate books of account for the recording 
and collation of assessable income and allowable deductions whether 
or not the taxpayer’s activities amount to the carrying on of a 
business. In addition, it is thought to be highly desirable in the 
interest of smooth administration of the income-tax laws that a 
deduction should be specifically allowed in all instances of the cost of 
having income-tax returns prepared. The allowance as a deduction of 
the two classes of expenditure mentioned above could not possibly have 
any but an insignificant effect upon the revenue; on the other hand, 
such a provision as is suggested would be no more than a recognition 
of the justness of the claim and it would free the administration from 
the unwanted occasion of acting expediently. 


LAND TAX AMENDMENTS 


Up to and including the financial year 1950-1951 land tax was 
assessed on the unimproved value of the land as at 30 June, 1939. 
However, land tax for the current financial year, 1951-1952, is assessed 
on the market value of the land at 30 June, 1951. In order to alleviate 
taxpayers from the greatly increased liability which the increased 
values impose on them, s. 11 of the Land Tax Assessment Act 1910- 
1951 has been amended by Act No. 23 of 1952 to increase the statutory 
deduction of £5,000 to £8,750 in the case of resident land-owners. The 
amendment of s. 11 involved consequential amendments to s. 38 (7) 
and s. 388A, which make provision for the allowance of the statutory 
deduction in cases of taxpayers holding interests in joint ownerships 
under wills or settlements operative prior to the commencement of the 
Act in 1910. 

As a further step towards alleviating the greatly increased 
liability to land tax, the Land Tar Act 1910-1941 has been amended 
by Act No. 24 of 1952, firstly to abolish the super tax of 20 per cent 
which was imposed in the assessment of land-tax payers, the taxable 
value of whose land exceeds £20,000 and, secondly, to ensure that the 
flat rate of 1d. in the £ which is paid by absentees on the first £5,000 
of taxable value is extended to £8,750 to conform with the increase 
in the statutory deduction which is allowed to resident landowners. 

The foregoing amendments apply to all assessments for the finan- 
cial year 1951-1952 and for all subsequent years. 


MEMBERS OF DEFENCE FORCE 
One person serving as a detachment 


In F.C. of T. v. Rickard—20 May, 1952—Mr. Justice Webb of 
the High Court affirmed a majority decision by Board No. 3 (2 
C.T.B.R. (N.S.), Case No. 10) that an officer of the A.M.F. posted as 
Australian Representative, Bombardment Sub-Commitee, British 
Joint Communications Board, was, while in the United Kingdom, 
engaged on service out of Australia and that such service was as a 
detachment of the Australian Defence Force so as to entitle the officer 
to exemption of his pay and allowances under s. 23 (s) of the Income 
Tax Assessment Act 1936-1945. 
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Meaning of ‘‘borne in a sea-going ship’’ 


In F.C. of T. v. Edwards—5 May, 1952—Mr. Justice Kitto of the 
High Court affirmed the decision of Board No. 3 (2 C.T.B.R. (N.S.), 
Case No. 9) that the words ‘‘borne in a sea-going ship’’ in s. 23 (s) of 
the 1936-1944 Act are technical words meaning ‘‘borne ‘on the books’ 
of a sea-going ship.”’ In the result, an officer of the R.A.N. appointed 
to H.M.A.S. Australia, but who was engaged upon detached service 
consisting of shore duties, was held to be entitled to exemption from 
tax of his pay and allowances. 


THE CONSOLIDATION OF THE INCOME TAX 


by A. G. Davies 
Barrister-at-Law, London. 


At the beginning of the nineteenth century in England the main 
political star in the firmament was William Pitt the Younger. Among 
his minor achievements, he has been traditionally regarded as the 
author of the modern income tax. Recently, however, it has been fairly 
conclusively proved that the real author of the income tax was 
not William Pitt, but Addington. The latter has never been highly 
regarded. In fact the contemporary rhyme: 

‘*Pitt is to Addington 
What London is to Paddington,’’ 


more or less effectively summarises their relativity in the political 
sphere. But whether the earliest income tax was Pitt’s or Addington’s, 
its repeal after the Napoleonic Wars was a most popular measure. It 
was left to the redoubtable Gladstone to reintroduce the income tax, 
albeit as a temporary measure, in 1842. The myth of the temporary 
and provisional nature of the income tax has long survived in Britain: 
so has the ubiquitous arm of the income-tax collector. It was not till 
1918 that it was thought necessary to try and consolidate the income 
tax as a preliminary to codifying and simplifying it. Then the Royal 
Commission under Lord Colwyn reported in 1920 on the need for 
basic reforms. Owing to political and other adverse influences, the 
Revenue Bill of 1920, which included many of the Colwyn recommen- 
dations, was killed stone dead. Then in 1936 the Committee on the 
Codification of the Income Tax under Lord Macmillan handed in its 
report. It has been remarked of that Committee that seldom has so 
much brain been brought together for so little purpose. The report 
was put on the shelf. 

Now, once again, the U.K. income tax has been brought together 
within one single Consolidation Act. There is also, as in 1918, a Royal 
Commission sitting on the Income Tax. It is to be hoped that even if 
the Commission does not see fit to simplify the income tax, then at 
least it can help to make it more equitable. 

The new consolidation is a considerable job. It seeks to consolidate 
the Income Tax Act of 1918 with fifty-five other Income Tax Acts, or 
Acts dealing with income tax, passed since that date. There can be 
little doubt that the tax laws of the United Kingdom have got right 
out of hand. As the former Attorney-General said in the House of 
Commons, the law has got into a state where it is not only more and 
more difficult to find things, but also to understand what one finds, 
and perhaps even to understand where to find them. 
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It has been suggested that the only people who will regret the 
Consolidation Act will be the tax experts, because now it will be possible 
for any person to start trying to find out what the U.K. income-tax law 
is on any particular subject. The operative word is ‘‘trying.’’ In fact, 
Mr. Leslie Hale, the Labour M.P. for Oldham West, admitted that 
there are some sections in the Act which are so incomprehensible that 
two experts would give completely conflicting opinions and that there 
were some sections which no human being could reasonably read 
without a wet towel round his head and a serious risk of mental results 
following any prolonged attention to the document. 


All that may be claimed for the Consolidation Act is that it has 
removed the practitioner’s doubt that on any given problem put to 
him he has overlooked any one of the fifty-odd relevant Acts. Not one of 
the legal difficulties in the wide sweep of the U.K. tax legislation has 
been removed. In fact, the new Act has already been referred to as 
“this long, voluminous, turgid and incomprehensible document,’’ a 
poor advertisement indeed. Even so, a formidable Joint Committee of 
the two Houses of Parliament, under the chairmanship of Lord 
Radcliffe, has made a detailed examination of the consolidation in 
order to allay any suggestion that the new Act did any more than 
consolidate existing legislation. In their proceedings, they have come 
across areas of the existing legislation where the law is not at all 
clear, and after considering the matter, came to the conclusion that 
they could not in a consolidation measure, try and clarify the law. The 
present objective was extremely well put by Lord Schuster—‘‘It is 
not our business to resolve difficulties but to consolidate doubts.’’ A 
nice turn of phrase which, however, must cause alarm and despondency 
in the mind of any optimist who thinks that the consolidation measure 
will simplify the search for the correct answer in the intricate maze 
of the taxation statutes. 


Though the consolidation is not simplification, it has involved 
continuous labour for many tax specialists since March, 1949. Over 
fifty specialists in the various branches at Somerset House have been 
continuously engaged in sorting out the old Acts and seeking to weave 
them into a continuous and consistent pattern. It is certain that if 
the consolidating measure had led to any variation of the existing law 
either by increasing or decreasing the taxing power of the State, it 
would have led to considerable legal difficulties. Hence the respon- 
sibility on the Parliamentary draughtsman who piloted the measure 
through its early stages was considerable. Little wonder, therefore, 
that the Attorney-General, in introducing the Consolidation Act, was 
able to endow him with all the Biblical qualities—the patience of Job, 
the wisdom of Solomon, the legal inspiration of Moses, and the cunning 
of the Serpent. 


At one stage the Board of Inland Revenue, when it published the 
draft of the Consolidation Bill, invited all interested parties to suggest 
whether the job had been well done, or whether there were any flaws. 
When this was mentioned in the House of Commons it was put in 
this way: there was a specific invitation to write and make any 
suggestions as to what to do with the Income Tax Acts. At this stage 
the discreet Parliamentary reporter in Hansard merely says ‘‘ Inter- 
ruption’’ and ‘‘Laughter.’’ The job of consolidating the U.K. tax 
Acts is for the time being up-té-date. The Bill representing the 
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consolidation is by far the largest introduced into the British Parlia- 
ment. It was also the heaviest. It was estimated that the 625 copies 
distributed to members of the House of Commons weighed nearly 
half a ton. 


The three steps which needed taking were consolidation, reform, 
and simplification. . The first has taken three years. The second has 
already taken three years; the Royal Commission has been sitting for 
over a year, after the Millard Tucker Committee had already studied 
tax reform for two years. As regards the third objective, we can only 
echo the hope of the Hebrew prophet : ‘‘ How long, O Lord, how long?’’ 


CONTRIBUTIONS TO STAFF SUPERANNUATION FUNDS 
What is a reasonable lump sum provision on retirement? 


The rules of a staff superannuation fund established by a non- 
private company provided that an assurance policy should be effected 
in respect of each member for a sum equal to three times the annual 
salary at the time of entry into the fund or for such larger amount as 
should be agreed upon having regard to long service or any other 
reason. Additional assurance was to be taken out when a member’s 
salary increased. The ultimate object was to ensure, at retiring age of 
65 years, that the sum payable would enable a member to purchase an 
annuity for a period of ten years, equal to one-half of his salary at 
date of entry to the fund. In respect of each of four employees, the 
company’s annual contribution during the four years 1945-1948 
exceeded both £100 and 5 per cent. of the employee’s salary and the 
Commissioner refused to exercise his discretion under s. 66 (4) except 
in respect of D for whom he allowed a deduction of £340 against £812 
claimed. The Board considered that on the facts there were special 
cireumstances within the meaning of s. 66 (4) justifying a higher 
allowance in respect of B, C and D. In determining the deductions 
allowable, the Board doubled the salary of each employee for each 
year under review, and divided that sum by the number of years 
prospective service by the employee. It then tested the result by eal- 
culating what the varying annual sums for each would yield on retire- 
ment if invested at 43 per cent. compound interest, and what annuity 
such last-mentioned sum if invested at 4} per cent. per annum would 
purchase for the period of life expectancy of a male aged 65 years 
(2 C.T.B.R. (NS.) (1951), Case No. 25). 

The method adopted by the Board is illustrated by the following 
example taken from the above decision :— 

Age at entry to fund, 56 years. Past service, 33 years. Prospective 
service, 9 years. Company’s annual contribution, £812. 

Divided by 
Less number of 
aggregate years of 
Annual Multiplied of previous prospective 
Year Salary by 2 allowances Balance Service Result 
1944-5 £1,970 £3,940 Nil £3,940 9 £438 
1945-6 2,055 4,110 438 3,672 459 
1946-7 3,344 6,688 897 5,791 827] 
Am’t claimed 812) 
1947-8 5,000 10,000 1,709 8,291 1,381) 
Am ’t claimed 812\ 
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If the amounts of £438, 459 and £812 were invested at 44 per cent. 
compound interest, they would, at the employee’s prospective retire- 
ment date, amount to £7,815, which sum, if invested at 44 per cent. 
per annum, would yield an annuity of £930 over the life expectancy 
of a male aged 65 years. Having regard to this particular employee’s 
length of service, his age at the inception of the fund, and the salary 
earned by him, the Board granted the following deductions: 1944-5, 
£438; 1945-6, £459; 1946-7, £812 (as claimed); 1947-8, £812 (as 
claimed). 

It by no means follows that an allowance based on double the 
annual salary of the year under review would be granted in every 
instance. Special circumstances, such as those referred to above, 
must exist. For example, in the case of another employee included 
in the above reference, the decision of the Board was as follows :— 

Age at entry, 36 years. Past service, 19 years. Prospective service, 
28 years. Salary 1944-5, £1,328; 1945-6, £1,381; 1946-7, £1,874; 
1947-8, £1,800. Amount allowed by Commissioner, £100. 

A contribution of £100 per annum for 28 years would amount to 
£2,800, which is less than twice the salary of the last two years. If £100 
were invested each year over a period of 28 years at 43 per cent. com- 
pound interest, it would amount to £5,399. This sum, if invested at 
43 per cent., would yield an annuity of £642 over the period of life 
expectancy of a male aged 65 years. In the circumstances, the Board 
declined to increase the annual allowance beyond £100. 

With regard to the salary on which the calculation should be 
based, the Board said: ‘‘In determining the basis upon which such 
higher allowance should be calculated, we reject the submission made 
on behalf of the Commissioner that it is the salary at the date of 
entry into the fund only which should be taken into consideration and 
accept the views expressed in Ref. 119 of 1946 that it is the salary at 
the date of retirement which should be taken into account.’’ In fact, 
the Board based its caleulations on the employee’s actual salary of the 
relevant year, as is revealed by the first of the above examples. 


Employee’s own contribution to fund should be ignored in making 
determination under s. 66 (4) 

In 2 C.T.B.R. (N.S.) (1951), Case No. 23, Board of Review No. 3 
held that any contributions made by an employee to a fund, out of 
his own resources, should not be taken into consideration when deter- 
mining the deduction allowable to his employer. ‘‘There are many 
reasons why this should not be done, some of which are obvious, such 
as penalising an employer of thrifty and provident employees as 
against one employing thriftless and improvident ones.’’ 


PLANT ACQUIRED UNDER HIRE PURCHASE 
Departmental practice in relation to interest and other hiring 
charges on plant acquired under hire-purchase agreement is as 
follows :— 

1. Where the taxpayer capitalises the interest and other hiring 
charges and claims depreciation on the total cost to him of the 
plant acquired under hire purchase, depreciation is so allowed 
and the interest and hiring charges amortised over the estimated 
life of the plant; or 

2. Where a taxpayer claims a deduction separately in his return 
in respect of the interest and other hiring charges which have 
been paid during the year of income and which cannot be held 


Supplement to The Australian Accountant—July, 1952 





July, 1952 CURRENT TAXATION 15 





to constitute part of the actual purchase price of the plant and 

the claim is substantiated as to amount, deduction in respect 

thereof is allowed under s. 51 of the Act. 

The foregoing information was contained in advice to the Tax- 
payers’ Association (N.S.W.) by the Second Commissioner of 
Taxation. 


BETTING GAINS BY JOCKEY 

The New Zealand Court of Appeal has, by majority, allowed an 
appeal by the Commissioner of Taxes from the decision of Hay J. 
noted in Current Taxation, November, 1951, at p. 75, reversing a 
Magistrate’s decision that betting gains by a jockey were assessable 
income. The Magistrate had made a finding that taxpayer’s betting 
activities were so organised in association with his vocation of jockey 
as to be part and parcel of it, or to amount to a business connected with 
it. The majority of the Court of Appeal held that the foregoing finding 
was one of fact which there was evidence to support and, accordingly, 
that the Court had no power to review it (Commissioner of Taxes 

N.Z.) v. McFarlane—31 March, 1952). 

‘rhe following dicia from the judgments of the two Justices whose 
decision prevailed, indicate judicial doubt as to the income-tax position 
of winnings and losses by mere punters not otherwise associated with 
racing activities :— 

**An analysis of the cases cited in Gunn’s Commonwealth Income 
Tax Law and Practice (3rd edn.), pp. 173-177, shows that where a 
systematic bettor was regarded as making an income, he was a horse- 
owner, trainer, bookmaker or otherwise associated with racing, though 
not every taxpayer in that position was so treated. It is difficult on any 
logical ground to justify the distinction between systematic betting 
by a mere punter with no racing background and similar betting by a 
person associated with racing activities, and it may be that although 
it has been accepted and acted on in several cases, this question will 
have to be considered if and when it arises,’’ per Stanton J. 

‘*Sitting in this Court, I am not prepared to accept as binding on 
general questions any of the decisions which have been cited. I doubt, 
with respect, whether Down v. Compston (1937), 53 T.L.R. 545, or 
even Graham v. Green (1925), 2 K.B. 37 should be followed in New 
Zealand ; and this doubt does not rest entirely on differences between 
English legislation and our own. I suspect that, in some of the 
decisions, undue emphasis may have been put on ‘organisation’, or on 
the necessity for finding something in the nature of a ‘business’. It 
may well be that the true distinction is between betting for sport 
or pastime and betting for the purpose of producing an income. It 
seems clear that gambling for sport or pastime does not produce 
taxable income; but the idea that, where betting is indulged in as a 
means of producing an income, the profits or gains derived therefrom 
are not to be taxed except under special conditions not applicable to 
other forms of income is not one that should be lightly aecepted,’’ per 


Adams J. 
TAXPAYER MUST HIMSELF MAKE FULL AND TRUE 
DISCLOSURE 
Shareholder cannot rely on company’s return as disclosing dividends 
received by him 


By notices of amended assessment made more than three years 
after the date on which tax became due and payable under original 
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assessments, the Commissioner increased the amount of dividends 
returned by the taxpayer in each of the years ended 30 June, 1940, 
1941, and 1942. Taxpayer had been a partner in a business until 1928 
when it was converted to a proprietary company of which he became 
a shareholder and managing director. After conversion of the busi- 
ness, taxpayer and the other shareholders furnished their returns of 
income on the basis of including dividends therein as income derived 
by them in the same year as the profits from which the dividends were 
paid were derived, although the dividends were in fact paid in the 
next succeeding year. It was accepted that the taxpayer had acted 
honestly, although mistakenly, in so furnishing his returns. In support 
of his objection that the Commissioner was precluded by s. 170 (3) 
from making the amended assessments, taxpayer relied on the follow- 
ing facts as establishing that there was a full and true disclosure of all 
the material facts necessary for his assessment. The facts relied upon 
were that the returns of the company and its shareholders were all 
furnished together in the one envelope, and that an examination of 
the statements, including dividend lists, furnished with the company’s 
returns, in comparison with taxpayer’s returns, would disclose, for 
example, that the dividend included in taxpayer’s 1939-1940 return 
was a dividend actually received by him in 1940-1941. Accordingly, 
taxpayer argued that, by medium of his own and the company’s 
return, there was a full and true disclosure by him within the meaning 
of s. 170 (3). 

Decision: Commissioner’s amended assessments confirmed. 2 
C.T.B.R., (N.S.) (1951), Case No. 40. 

‘* As to the information disclosed in statements furnished with the 
company’s returns the simple answer to the taxpayer’s contention is 
that the disclosure was not made by the taxpayer; it was made by 
the company for the purpose of complying with the requirements of the 
Act and the Regulations. Even if the company’s disclosures ought to 
be regarded as disclosures by the taxpayer they could not be regarded 
as full disclosures. (As to that, I rely upon and adopt the statements 
made in that connection by my colleague, Mr. Bock.)’’ per Mr. R. R. 
Gibson. 

As to the foregoing point, Mr. F. C. Bock said: ‘‘Section 161 of 
the Act requires a taxpayer to furnish in the manner prescribed ‘a 
return signed by him setting forth a full and complete statement of 
the total income derived by him during the year of income’. The tax- 
payer’s returns of the three years under review are proved to be 
deficient in that the total income derived in each of those years is 
not disclosed therein. And I can find no evidence (until the taxpayer’s 
letter of 1 June, 1945) of any indication given by the taxpayer to 
the Commissioner that he relied upon information contained in the 
company’s returns as part disclosure of his own income. The taxpayer, 
of course, knew that informaticn furnished by the company was in 
possession of the Commissioner but that, in my opinion, does not 
justify an assumption by the taxpayer that the Commissioner possessed 
knowledge of the taxpayer’s income which, as I have pointed out 
above, he could only obtain by inference drawn froma comparison of 
the taxpayer’s and the company’s returns. For these reasons I am of 
the opinion that the taxpayer did not submit the full facts necessary 
for the assessment of his taxable income and the tax payable thereon 
and that the Commissioner’s decision on the objections should be 


upheld.’’ 
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TAXATION OF LEASEHOLD PREMIUMS 


The Amending Act (No. 2) of 1952 gives effect to recommenda- 
tions of the Commonwealth Committee on Taxation for the amend- 
ment of Division 4 of Part III of the Principal Act. These amend- 
ments, which first apply to income year ended 30 June, 1952, are as 
follows :— 

(a) Weekly tenancies and other tenancies of indefinite duration 

are deemed to be leases for a term of two years. 

(b) Crown leases which are granted in perpetuity or for a 

term of not less than 99 years are excluded from the 
operation of Division 4. 


Improvements made upon land subject to a lease of 
indefinite duration 


Section 87 provides that, under certain conditions, the value of 
improvements made by a lessee on leased land shall be subject to 
tax in the lessor’s assessments. The value to the lessor of the improve- 
ments at the expiration of the lease is estimated, and an appropriate 
instalment is included in his assessable income of each year, begin- 
ning with the year when the improvements are completed and 
ending with the year in which the lease expires. 

Section 87, in its original form, did not, however, provide for 
the case of improvements effected by a lessee where the tenancy was 
of indefinite duration. In these circumstances, the date of expira- 
tion of the lease could not be ascertained. Consequently, the value 
of the improvements could not be included in the lessor’s assess- 
ments. New s. 87 (3) overcomes this defect by providing that weekly 
tenancies and other leases of indefinite duration are deemed to 
expire at the end of the period of two years beginning on the day 
on which the relevant improvements are completed. For method 
of calculating the instalments to be included in the lessor’s assessable 
income of the year when the improvements are effected and in the 
assessable income of eaeh of the two next succeeding years see Common- 
wealth Income Tax Law and Practice, Third Edition, para. [1397]. 

The above amendment applies only where the improvements 
are completed after the close of year ended 30 June, 1951, or close 
of substituted accounting period. 


@ ALL COMMONWEALTH TAXATION BOARD OF REVIEW DECISIONS 
ARE SUPPLIED AS PART OF BUTTERWORTH’S TAXATION SERVICE @ 
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First instalment included in year in which improvements 
completed 


Section 87 (1) (a), in its original form, provided that ‘‘there shall 
be included in the lessor’s assessable income of the year in which 
the improvements have been made, and of each year thereafter until 
...’’. The Amending Act (No. 2) of 1952 changes the word ‘‘made’”’ 
to ‘‘completed’’. This amendment ensures that no instalment is in- 
cluded in the lessor’s assessable income until the year in which 
the improvements have been completed. The amendment merely 
confirms departmental practice. 


Premium paid for tenancy of indefinite duration 


Section 88 (1) grants a sinking fund deduction to a lessee who 
has paid a premium in respect of leased land, premises or machinery, 
used for the purpose of producing assessable income. The annual 
deduction is ascertained by distributing the amount of the premium 
proportionately over the period of the lease unexpired at the date 
when the premium was paid. Section 88 (1) did not provide for the 
ease where a lease was not for a fixed term. In the case of weekly 
tenancies and other leases of indefinite duration, the unexpired 
period of the lease could not be ascertained and, consequently, it 
was arithmetically impossible to calculate the sinking fund deduc- 
tion. Thus, in these circumstances, no deduction could be granted 
to the lessee under s. 88 (1) in its original form (11 C.T.B.R., Case 
No. 48). 

New s. 88 (5), inserted by Amending Act (No. 2) of 1952, 
remedies the above defect. The sub-section provides, inter alia, that 
where a premium (which term includes consideration for local good- 
will) is paid in respect of a lease of indefinite duration, the taxpayer 
who paid the premium may elect that the period of the lease unexpired 
at the date when the premium was paid shall be deemed to be two 
years. 
In effect, the holder of a tenancy of indefinite duration who has 
paid a premium for the tenancy, including a sum paid for associated 
local goodwill, may— 

(a) elect to deduct the premium by instalments from his 

assessable income of the first two years of the tenancy; or 

(b) refrain from making the election under s. 88 (5) in which 

event he will not receive any sinking fund deduction under 
s. 88 (1). On the other hand, if he, in turn, assigns or 
surrenders the tenancy for an assessable premium, he will 
be entitled to a deduction under s. 85 of the full amount 
of the premium paid by him to acquire the tenancy. 

The above amendment applies to premiums paid during income 
year ended 30 June, 1952, and subsequent years. For form of 
election under s. 88 (5) see below. 


Notice of election under s. 88 (5) in respect of premium paid 


The election under s. 88 (5) must be in writing and must be 
lodged with the Commissioner on or before the date of lodgment of 
the return for the income year in which the premium was paid. The 
Commissioner is empowered to grant an extension of time (s. 88 (6) ). 
Where the consideration is payable in more than one amount, each 
such amount is deemed to be a premium (s. 83 (1)). Where, there- 
fore, the instalments are paid during two or more income years, the 
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**premiums’”’ paid in each year should be the subject of a separate 
election. No form of election is prescribed, but it is suggested that 
the notice should be along the following lines :— 
‘*T, A.B., having paid a premium amounting to £ 
[date] in respect of premises [or land or machinery, as the 
case may be] which are the subject of a lease of indefinite 
duration, hereby elect, pursuant to s. 88 (5) of the Common- 
wealth Income Tax and Social Services Contribution 
Assessment Act, 1936, as amended, that for the purposes 
of the application of s. 88 (1) of the said Act, the period 
of the lease unexpired at the date when the said premium 
was paid shall be deemed to be two years, and request 
that the provisions of the said s. 88(1) be applied 
accordingly.’’ 
Deduction in respect of improvements where tenancy of indefinite 
duration 


Section 88 (2) grants a sinking fund deduction to a lessee who, 
in the specified circumstances, incurs expenditure in making improve- 
ments on land used for purposes of producing assessable income. As 
in the case of a premium, the annual deduction is ascertained by 
distributing the amount of the expenditure proportionately over the 
period of the lease unexpired at the date when the expenditure was 
incurred. Section 88 (2), in its original form, did not provide for 
the case where the improvements were effected by a weekly tenant 
or any other holder of a tenancy of indefinite duration. In the 
absence of a fixed term, the unexpired period of the lease and, 
consequently, the instalments, could not be ascertained, with the 
result that no deduction could be granted to the tenant under 
s. 88 (2). 

In order to overcome the above defect, new s. 88 (5), inserted by 
Amending Act (No. 2) of 1952, provides that where a lessee incurs 
expenditure in making covenanted improvements, not subject to 
tenant rights, on land held under a tenancy of indefinite duration, 
he may elect that the expenditure will be an allowable deduction to 
him spread over a period of two years, from the date when the expen- 
diture was incurred. If the taxpayer refrains from making the 
election, he will not receive any deduction under s. 88 (2), but will 
be entitled to a deduction under s. 85 (1) of the full cost of the 
improvements if, and when, he assigns or surrenders his tenancy for 
an assessable premium. 

The above amendment applies to expenditure on improvements 
incurred during income year ended 30 June, 1952, and subsequent 
years. 

Notice of election under s. 88 (5) in respect of expenditure on 
improvements 

The election under s. 88 (5) must be in writing and must be 
lodged with the Commissioner on or before the date of lodgment of 
the return for the income year in which the expenditure on improve- 
ments was incurred. The Commissioner is empowered to grant an 
extension of time (s. 88 (6)). No form of election is prescribed but 
it is suggested that the notice should be along the following lines :— 

‘‘T, A.B., having incurred expenditure amounting to £_. 
on [date] in making improvements upon land which is the 
subject of a lease of indefinite duration, hereby elect, 
pursuant to s. 88 (5) of the Commonwealth Income Tax 
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and Social Services Contribution Assessment Act, 1936, as 
amended, that, for the purposes of the application of 
s. 88 (2) of the said Act, the period of the lease unexpired 
at the date when the said expenditure was incurred shall 
be deemed to be two years, and request that the provisions 
of the said s. 88 (2) be applied accordingly.’’ 


Leases to which Division 4 does not apply 


Section 89 has been amended by the Amending Act (No. 2) of 
1952 by providing that Division 4 shall not apply to any lease from 
the Commonwealth or a State, being— 

(a) a lease granted in perpetuity whether or not subject to 

revaluation ; 

(b) a lease granted for a term of not less than 99 years; 

(c) a lease with a right of purchase; or 

(d) a lease granted for the purpose of effecting improvements 

to be used for residential purposes only. 

Leases referred to in (c) and (d) were previously excluded from 
the operation of Division 4. Leases referred to in (a) and (b) are 
discussed below. 

Amounts received and paid on the assignment of other Crown 
leases of land used for primary production are excluded from the 
operation of Division 4 to the extent provided by s. 88A. Other 
Crown leases, except those specifically excluded under s. 89, are 
subject to the provisions of Division 4. 


Perpetual leases from Crown, whether or not subject to 

revaluation 

In its original form, s. 89 provided for the exclusion, inter alia, 
of perpetual leases from the Crown without revaluation. In the 
interests of consistency and uniformity, a recommendation by the 
Commonwealth Committee on Taxation has been adopted whereby all 
perpetual Crown leases are now excluded from the operation of 
Division 4, whether or not subject to revaluation. Examples of 
perpetual leases from the Crown which are subject to revaluation 
are auction perpetual leases, non-competitive perpetual leases, and 
miners’ homestead perpetual leases, all in the State of Queensland. 

In consequence of the exclusion of all perpetual Crown leases 
from Division 4, the proviso to the definition of ‘‘term of the lease’’ 
contained in s. 83 (1) has been repealed, as it is no longer necessary 
to provide for a deemed term of 100 years in the case of perpetual 
leases. 

Premiums received on assignment of all perpetual Crown leases 
which are subject to revaluation, or for local goodwill associated 
therewith, are not subject to tax under Division 4 if received during 
year ended 30 June, 1952, and subsequent years. This is so, even if 
the assignment took place prior to income year ended 30 June, 1952, 
but the consideration was payable by instalments (each of which is, 
by definition, a ‘‘premium’’), and one or more of those ‘‘premiums’’ 
were received after the close of income year ended 30 June, 1951. 
Premiums so received after that year are excluded from Division 4. 
Conversely, deductions under s. 88 are not allowable in assessments 
of income derived during income year ended 30 June, 1952, and 
subsequent years, to a taxpayer who has paid a premium for a 
perpetual Crown lease. This is so even if the premium was paid before 
the commencement of income year ended 30 June, 1952. 
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Crown leases granted for a term of not less than 99 years 


Prior to Amending Act (No. 2) of 1952, business leases in the 
Australian Capital Territory were not excluded from the operation 
of Division 4. Consequently, premiums received in connection with 
transactions relating to such business leases were subject to tax. 
On the other hand, residential leases in the Territory had been excluded 
as from and including income year ended 30 June, 1939. 

As officially pointed out, most business leases in the Territory 
are granted for a period of 99 years, and the conditions of tenure are 
close to freehold. Amounts received as consideration for the transfer 
of freehold tenures do not attract income tax, except in the case of 
dealers or speculators in properties. It was considered that an anomal- 
ous position thus arose between the long term lessees of business 
premises in the Australian Capital Territory and the owners of free- 
hold premises in the States. To remove this anomaly, s. 89, as amended 
by the Amending Act (No. 2) of 1952, provides for the exclusion from 
the operation of Division 4 of all Crown leases granted for a term 
of not less than 99 years. This exclusion applies not only to the 
original grantee but to all subsequent owners. 

As a consequence of the above amendment, premiums received 
in connection with Crown leases granted for a term of not less than 
99 years are exempt from tax to the same extent as amounts received 
as consideration for the sale of freehold premises, if those premiums 
are derived during income year ended 30 June, 1952, and subsequent 
years. Conversely, no deduction is allowable under s. 88 in assessments 
of income derived during income year ended 30 June, 1952, and 
subsequent years, to a taxpayer who has paid a premium for this class 
of lease. 


DISCONTINUANCE OF INITIAL DEPRECIATION 
ALLOWANCE 


The Amending Act (No. 2) of 1952 has repealed s. 57A of the 
the Principal Act, thus giving effect to the Government’s decision, 
announced on 19 July, 1951, to discontinue the initial depreciation 
allowance as from 30 June, 1951. Section 57A, enacted in 1946,. 
originally applied to plant acquired or installed during the five 
income years ended 30 June, 1950. In 1949, the operation of s. 57A 
was extended for two years to 30 June, 1952. As regards plant 
installed during income years ended 30 June, 1950, 1951 and 1952, 
s. 57A permitted the taxpayer to adopt any one of the three 
following courses :— 

(a) If he did not seek any initial allowance, he was required 

to make an election to that effect. 

(b) If he desired a 20 per cent. initial allowance, he was not 
required to make any election. Section 57A operated 
automatically. 

(ec) If he wished to secure a 40 per cent. allowance, he was 
required to make a specific election to that effect. 

Section 19 (1) of the Amending Act (No. 2) of 1952 provides 
that the above-mentioned repeal of s. 57A applies (subject to 
s. 6 (2) of the Amending Act (No. 2)) to assessments in respect of 
income of the year of income ended 30 June, 1952 (or substituted 
accounting period). Section 6 (2) of the Amending Act (No. 2) of 
1952 provides for the continuance of the allowance in certain 
exceptional circumstances specified below :— 
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Preservation of s. 57A allowance in specified exceptional 

circumstances 

(a) The first of the exceptional instances is where, in lieu of 
year of income ended 30 June, 1951, the taxpayer adopted a sub- 
stituted accounting period which ended on a date earlier than 
30 June, 1951. Section 6 (2) of Amending Act (No. 2) of 1952 
provides, inter alia, that, notwithstanding the repeal of s. 57A, that 
section shall continue to apply in relation to property which, not 
later than 30 June, 1951, was acquired by the taxpayer and used 
by him for the purpose of producing assessable income or was 
installed ready for use for that purpose. Thus, if the taxpayer’s 
substituted accounting period ended on, say, 31 March, 1951, any 
plant, ete., acquired by him between 1 April, 1951, and 30 June, 
1951, both dates inclusive, would be subject to the initial deprecia- 
tion allowance. 

(b) The second exceptional instance is where, in lieu of year of 
income ended 30 June, 1951, the taxpayer has adopted a substituted 
accounting period which ended on a date later than 30 June, 1951. 
In such a ease, the initial depreciation allowance applies in respect of 
plant which, not later than the last day of that substituted account- 
ing period, has been acquired by the taxpayer and has either been 
used by him for income-producing purposes or has been installed 
ready for use (Amending Act (No. 2) of 1952, s. 6 (2) (a) (ii)). 
Taxpayers who have adopted a substituted accounting period ending 
on a date later than 30 June, in conformity with those who have 
adopted the normal year of income, will thus have had the benefit of 
the initial depreciation allowance over a period of six complete 
income years. 

(ec) The third instance relates to plant which had been acquired 
by the taxpayer on or before 30 June, 1951, but which had not been 
used or installed ready for use by that date. The initial depreciation 
allowance will apply to such plant if it was used by the taxpayer 
for the purpose of producing assessable income, or installed ready 
for use for that purpose not later than 30 June, 1952, in the case 
of a taxpayer who has adopted the normal year of income, or not 
- later than the close of the accounting period substituted for income 
year ended 30 June, 1952, in the case of a taxpayer who has 
adopted that period. (Amending Act (No. 2) of 1952, s. 6 (2) (b)(i)). 
It was officially stated that this extension of the allowance applies 
not only to plant which has been acquired by purchase but also to 
a unit of plant which has been acquired by the process of manufac- 
ture in the taxpayer’s workshop. In the latter case, the initial depre- 
ciation allowance is granted if the plant existed as a completed unit 
by 30 June, 1951, and was used or installed ready for use, either 
individually or as part of an assembly of plant, by 30 June, 1952, or 
by the last day of an accounting period substituted for income year 
ended 30 June, 1952. 

(d) The fourth exceptional instance covers the case where a 
unit of plant had not been actually acquired by the taxpayer by 
30 June, 1951, but had been ‘‘appropriated to a contract for the 
purchase by the taxpayer of that property’’ not later than 30 
June, 1951. In this class of case, the position is the same as that set 
out in (c) above. Initial depreciation allowance will be granted in 
respect of that unit if it was used or was installed during the next 
succeeding income year, i.e., during income year ended 30 June, 
1952, or substituted accounting period. (Amending Act (No. 2) of 
1952, s. 6 (2) (b) (ii)). 
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Meaning of ‘‘appropriated to a contract of purchase’’ 


The following is an extract from the Explanatory Memorandum 
issued by the Treasurer when introducing Amending Bill (No. 2) :— 

‘‘The term ‘appropriated to a contract of purchase’ is widely 
used in connection with the law relating to the sale of goods. In its 
present context, it means the selection of certain goods, with the 
consent (either express or implied) of both buyer and seller, as the 
goods to be delivered in accordance with the relevant contract. 
Broadly speaking, any goods which are in the course of delivery 
between the seller and the buyer may be regarded as having been so 
appropriated. 

‘*Under the Sale of Goods Act in each State, an unconditional 
appropriation of goods to a contract of purchase is generally 
sufficient to pass the property in those goods from the seller to the 
buyer. As used in clause 6 of the present Act, however, the expression 
refers to conditional, as well as to unconditional, appropriations. 

‘*A typical instance of a conditional appropriation of goods to a 
contract arises where a seller delivers goods to a carrier for trans- 
mission to the buyer, but reserves a right of disposal. For example, 
when goods are shipped to the buyer, and the bill of lading is 
accompanied by a bill of exchange for the price of the goods, the 
buyer does not legally acquire the goods until he accepts the bill of 
exchange. Nevertheless, the goods must have been appropriated to the 
contract at some time prior to shipment. If the other conditions of 
clause 6 are satisfied, the buyer would be entitled to the special 
initial depreciation allowance on plant so appropriated. 


‘‘The exceptional cases for which provision is made in clause 6 
do not extend to plant which is merely on order, or in course of 
manufacture, by the terminal date of the allowance—30 June, 1951. 
Unless, by that date, the property in the plant had passed to the 
taxpayer, or, at least, the plant had been appropriated to the contract 
of purchase, it fails to qualify for the special initial depreciation 


> 


allowance.’ 


SPECIAL DEPRECIATION ALLOWANCE TO 
PRIMARY PRODUCERS 


New s. 57AA was incorporated in the Principal Act by the 
Amending Act (No. 2) of 1952. Its stated effect is to grant higher 
depreciation allowances in respect of those items of plant and farm 
buildings which are essential for increased primary production. 
Under the new section, primary producers are entitled to a deduction 
of the whole cost of such plant and buildings over a period of five 
years, i.e., at the flat rate of 20 per cent. based on prime cost, beginning 
with the year of income in which the plant or buildings are first used 
for income-producing purposes, or installed ready for such use, and 
continuing during the next succeeding four income years. The allow- 
ance is automatic, no election being required. 

Plant to which the special rate of depreciation applies includes 
all units (except motor cars) used wholly and exclusively for 
agricultural or pastoral purposes. 

Structural improvements on land used for agricultural or pastoral 
purposes are also subject to the special depreciation allowance. The 
only class of structural improvements excluded from the allowance 
are those used for the domestic or residential purposes of the taxpayer 
himself. On the other hand, residential accommodation provided on 
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agricultural or pastoral properties for employees, tenants or share- 
farmers qualify for the special allowance, subject to a maximum cost 
of £2,000 per person employed, ete. 

The special flat rate of 20 per cent. per annum is allowed in 
respect of plant first used or installed ready for use, and in respect 
of improvements completed between 1 July, 1951, and 30 June, 1955 
In the case of improvements, however, the concession extends also to 
units which are commenced on or before 1 July, 1955, and are com- 
pleted on or before 30 June, 1956. 

The commencing date of the s. 57AA allowance coincides generally 
with the terminal date of the initial depreciation allowance under 
repealed s. 57A. Thus, for example, farm plant installed up to 30 
June, 1951, would have been eligible for the 40 per cent. initial 
depreciation allowance, and normal depreciation at the rate of 10 per 
cent. per annum would also be allowable on the balance of cost. Farm 
plant installed after that date will be subject to the s. 57AA allowance 
for the year of installation and the next succeeding four years at the 
flat rate of 20 per cent. per annum based on prime cost. 


Special rate of depreciation on primary producers’ plant and 
improvements 


Section 57AA (1) provides that, notwithstanding anything con- 
tained in ss. 55, 56 and 57, the annual depreciation allowable in the 
ease of a unit of property to which s. 57AA applies, shall be 20 per 
cent. of the cost of the unit. Under s. 55, the Commissioner is required 
to make an estimate of the effective life of the unit, and the rate of 
depreciation is fixed accordingly. Under s. 56, depreciation is allowed 
at the rate so fixed based on diminishing cost, or, if the taxpayer so 
elects, on prime cost. Section 57 authorises the Commissioner to allow 
a taxpayer to vary his basis of depreciation. 

New s. 57AA modifies the above provisions in the following 
particulars :— 

(a) In lieu of differential rates fixed under s. 55 by reference to 
the estimated effective life of each unit of plant, s. 57AA 
grants a depreciation allowance in respect of all units at the 
flat rate of 20 per cent. per annum. 

(b) In lieu of depreciation calculated in accordance with the 
diminishing cost method, the allowance under s. 57AA is, in 
all instances, based on prime cost, i.e., the whole of the cost 
of a unit is allowed in five uniform annual instalments. 

Property subject to 20 per cent. depreciation allowance 

Subject to s. 57AA (3) discussed below, s. 57AA applies to units 
of property in respect of which depreciation is allowable to the tax- 
payer under s. 54, and which— 

(a) are used during the year of income wholly and exclusively 

for the purposes of agricultural or pastoral pursuits; or 

(b) being structural improvements, are situated on land used 
during the year of income for those purposes. 

The special allowance does not apply to motor vehicles designed 

primarily and principally for the transport of persons. 


Plant subject to 20 per cent. depreciation allowance 


The first condition imposed by s. 57AA (2) is that the allowance 
applies only to units of property to which s. 54 applies. Apart from 
structural improvements described in s. 54 (2) (b) and discussed later, 
‘*plant’’ includes ‘‘machinery, implements, utensils and rolling stock”’ 
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(s. 54 (2) (a)). The definition contained in s. 54 (2) excludes animals 
used in a business of primary production. These animals are treated, 
for taxation purposes, as trading stock (s. 6). 

Depreciation is allowable under s. 54 only in respect of plant 
which is owned by the taxpayer and which, during the relevant year, 
is either— 

(a) used by him for the purpose of producing assessable income ; 

or 

(b) installed ready for use for that purpose and held in reserve. 

The second condition imposed by s. 57AA (2) is that the 20 per 
cent. depreciation allowance applies only to plant (other than struc- 
tural improvements) which, during the relevant income year, is used 
wholly and exclusively for the purposes of agricultural or pastoral 
pursuits. 

Motor cars are not subject to the 20 per cent. depreciation allow- 
ance. Otherwise, the special allowance applies to all the usual types 
of agricultural and pastoral plant and machinery, including motor 
lorries, utilities, jeeps, bulldozers, shearing machinery, windmills, 
overhead tanks, pumps, engines, motors, generators, irrigation piping, 
troughing, fire fighting equipment, ete., if the plant is used wholly 
and exclusively for agricultural or pastoral purposes. 


Section 57AA applies to plant acquired under contract of hire 
purchase 
It was officially stated that plant which is being acquired by the 
taxpayer under a contract of hire purchase is regarded, for deprecia- 


tion purposes, as owned by him. Accordingly, such plant is subject to 
the 20 per cent. depreciation allowance from the time it is used wholly 
and exclusively by the taxpayer for the purposes of agricultural or 
pastoral pursuits. 


Motor cars not subject to 20 per cent. depreciation allowance 


Section 57AA (2) specifically excludes from the 20 per cent. 
depreciation allowance ‘‘motor vehicles designed primarily and prin- 
cipally for the transport of persons’’. It was officially stated that this 
exclusion applies to all types of motor cars, station waggons and estate 
cars. Where, however, such vehicles are used exclusively for income- 
producing purposes, depreciation at the normal rate (generally, 15 
per cent.—I.T.O. 1217) is allowable. Where motor cars are used only 
partly for the purpose of producing assessable income, a partial depre- 
ciation allowance is granted under s. 61. 

It was officially stated that such types of motor vehicles as trucks, 
lorries, utilities and jeeps are subject to the 20 per cent. depreciation 
allowance if they otherwise satisfy the conditions imposed by s. 57AA. 


Structural improvements subject to 20 per cent. depreciation 
allowance 


The definition of ‘‘plant’’ in s. 54 extends to structural improve- 
ments, including buildings, fences, yards, shearing sheds, buildings 
for fodder conservation, ete., on land used for the purposes of agricul- 
tural or pastoral pursuits. ‘‘Improvements used for domestic or 
residential purposes’’ are excluded from the definition of ‘‘plant’’. It 
has been held that this exception applies only to improvements used 
for the taxpayer’s own domestic or residential purposes. Section 
54 (2)(b) was amended by Amending Act (No. 2) of 1952 to place 
beyond all doubt that improvements provided ‘‘for the aceommoda- 
tion of employees, tenants or share-farmers, engaged in or in con- 
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nection with’’ agricultural or pastoral pursuits carried on upon the 
land on which the improvements are situated are subject to deprecia- 
tion, and, in particular, to the 20 per cent. allowance. Under s. 
57AA (4) the 20 per cent. allowance on structural improvements 
providing residential accommodation for employees, tenants or share- 
farmers is limited to so much of the cost of such improvements as 
does not exceed £2,000 per person. 

Section 75 provides for an outright deduction, in the year of 
expenditure, of the full cost of certain structural improvements, 
including expenditure on prevention of soil erosion; expenditure on 
water conservation including dams, earth tanks, underground tanks 
and irrigation channels; and expenditure on levee banks. To prevent 
a double deduction (i.e., under s. 75 and also a depreciation allow- 
ance), structural improvements on which such expenditure is incurred 
are excluded from the definition of plant (s. 54 (2)(b)) and, conse- 
quently, from the provisions of s. 57AA. 


Plant not subject to s. 57AA allowance unless used wholly and 
exclusively for purposes of agricultural or pastoral pursuits 

To qualify for the 20 per cent. depreciation allowance under 
s. 57AA, plant, other than structural improvements, must during the 
relevant income year be used wholly and exclusively for the purpose 
of agricultural or pastoral pursuits (s. 57AA (2)(a)). Plant which 
is used partly in these pursuits and partly for other purposes is not 
subject to the 20 per cent. allowance, but full normal depreciation is 
allowable thereon if the plant is used wholly for the purpose of pro- 
ducing assessable income (s. 54) and partial normal depreciation is 
allowable if used partly for that purpose (s. 61). 

In the case of structural improvements, s. 57AA (2)(b) requires 
that they be situated on land used during the year of income for the 
purposes of agricultural or pastoral pursuits. The land need not, 
however, be used wholly and exclusively for those purposes. For 
example, the land will normally be also used in providing residential 
accommodation for the taxpayer and in providing for his domestic 
needs. 

As officially stated, the term ‘‘agricultural’’ has a wide meaning. 
It extends to such branches of primary production as horticulture, 
viticulture, apiculture, dairying and poultry-farming. 

Plant or improvements need not be used by taxpayer himself for 
purposes of agricultural or pastoral pursuits 

Under s. 54, depreciation is allowed on plant which is ‘‘owned by 
a taxpayer and used by him’’ during the relevant year of income for 
the purpose of producing assessable income. Thus, where plant is 
leased, the owner is entitled to depreciation thereon. ‘‘ Plant’’ includes 
structural improvements on land ‘‘which is used for the purposes of 
agricultural or pastoral pursuits’’. The land need not be used for 
those purposes by the taxpayer himself. Thus, owners of such land 
who lease it to other persons are entitled to a deduction of the deprecia- 
tion allowance in respect of improvements specified in s. 54. 

New s. 57AA is in conformity with s. 54. So long as the plant, or 
the land on which improvements are made, is used by someone, e.g., a 
tenant or share-farmer, ‘‘for the purposes of agricultural or pastoral 
pursuits’’ (wholly and exclusively in the case of plant), the 20 per 
cent. depreciation allowance under s. 57AA is granted to the owner of 
the plant or land, provided he derives rent, hire or other assessable 
income therefrom. 
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Period of operation of 20 per cent. depreciation allowance 


Section 57AA (3) limits the operation of the special depreciation 
allowance provided by that section to plant installed and buildings 
completed during a specified period. 

In the case of a structural improvement, s. 57AA applies if the 
unit was completed after 30 June, 1951, and before 1 July, 1955. 
Construction of the unit may have commenced on or before 30 June, 
1951, but it must be completed after that date to qualify for the s. 
57AA allowance. The terminal date is 1 July, 1955, but s. 57AA (3) 
(a) (ii) provides that if construction of the improvement is com- 
menced on or before 1 July, 1955, the special allowance applies to 
that unit if it is completed on or before 30 June, 1956. 

In the case of plant, the 20 per cent. depreciation allowance 
applies if the unit— 

(a) was first used by the taxpayer for the purpose of producing 

assessable income; or 

(b) was first installed ready for use for that purpose after 30 

June, 1951, and before 1 July, 1955. 


Property subject to initial depreciation allowance under s. 57A not 
also subject to s. 57AA allowance 


Section 57AA (3)(¢) provides that s. 57AA shall not apply to 
any unit of plant or structural improvements in respect of which 
initial depreciation is allowable under repealed s. 57A. The initial 
depreciation allowance was, in most instances, withdrawn as from 
30 June, 1951. The allowance under s. 57AA first applies to income 
year ended 30 June, 1952. Thus, in general, the s. 57A allowance 
expired at the time the s. 57AA allowance began. There are, however, 
exceptional instances where the initial depreciation allowance under 
s. 57A is deductible in respect of plant installed after 30 June, 1951, 
namely— 

(a) where the taxpayer’s substituted accounting period ended 

on a date later than 30 June, 1951; or 

(b) where plant was purchased, or was appropriated to the 

contract of purchase, on or before 30 June, 1951, and was 
installed ready for use before 1 July, 1952. 

As the 20 per cent. allowance to primary producers under s. 57AA 
was intended to operate after the cessation of the s. 57A allowance, it 
was necessary to insert s. 57AA (3)(c) in order to avoid a double 
deduction in respect of any item of plant. 


Limitation of s. 57AA allowance in respect of structural 
improvements providing residential accommodation 


As stated above, the concessional depreciation rate of 20 per 
cent. under new s. 57AA applies, inter alia, to structural improve- 
ments providing residential accommodation for employees, tenants or 
share-farmers engaged in or in connection with agricultural or 
pastoral pursuits carried on upon the land on which the improvements 
are built. Section 57AA (4), however, limits the application of s. 
57AA in such cases to so much of the cost as does not exceed £2,000 
per person. 

A structural improvement designed to provide residential accom- 
modation for a person and any of his relatives is deemed to be designed 
to provide such accommodation for one person only (s. 57AA (6)). 
For definition of ‘‘relative’’ see s. 6. 
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Where a building is designed for the accommodation of one 
person, or one person and any of his relatives, the maximum amount 
on which the 20 per cent. depreciation is allowable is £2,000 
(s. 57AA (4)(a)). Where the building is designed to provide 
accommodation for a family unit, it is deemed to be provided for 
one person (s. 57AA(6)). This provision applies even if more 
than one person in the family group is employed by the taxpayer. For 
example, where a cottage costing £2,500 is provided for a family in 
which the father and two of his sons are employed in the business, 
the special 20 per cent. rate of depreciation is allowed to the 
employer on £2,000 only. 

Where a building is designed for the accommodation of more 
than one person, the maximum is calculated as £2,000 per person 
(s. 57AA (4)(b)). For example, in the case of a building providing 
living accommodation for five unmarried employees, the 20 per cent. 
rate of depreciation is allowed on a cost up to £10,000. Again, when 
separate cottages are provided for two married brothers, each of the 
cottages would be designed to provide accommodation for one person 
(and his relatives) with the result that the 20 per cent. rate would be 
allowed on a cost up to £2,000 in respect of each of the two cottages. 


Calculation of depreciation allowance where cost of residential 
accommodation exceeds £2,000 


Where the cost of structural improvements providing residential 
accommodation for employees, tenants or share-farmers exceeds £2,000 


for each person or family unit, s. 57AA (5) provides for the allowance 
of normal depreciation on the excess. 


Example :— 

On 1 July, 1952, the taxpayer completed the erection of a wooden 
cottage costing £3,000 on his farm for the accommodation of an 
employee and his family. Normal depreciation is allowed to the 


taxpayer under the diminishing cost method. 
Tetal de- 
preciation 
s. 57AA Normal Total cost allewance 
allowance depreciation of building for year 


Year ended 30 June, 1953 
Cost of building .. .. £2,000 £1,000 £3,000 
Depreciation allowance under 
s. 57AA—20 per cent. .. 400 


Normal depreciation — 3 per 
NG REN see nr ar og ea 30 430 





Depreciated value 1 July, 1953 £1,600 £970 £2,570 
Year ended 30 June, 1954 


Depreciation .. .. .. .«. 400 29 429 
429 





Depreciated value 1 July, 1954 £1,200 £941 £2,141 





After the first five years, when the £2,000 will have been fully 
recouped, normal depreciation at 3 per cent. per annum will continue 
to be allowed on the depreciated value at the beginning of each income 
year until the £1,000 is fully recouped, or until the cottage is disposed 
of or destroyed, when the adjustment required by s. 59 will be made. 
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Commencement of s. 57AA allowance 


Deductions under s. 57AA commence to be allowed in the tax- 
payer’s assessment of his income of the income year in which the 
unit is (a) first used for the purpose of producing assessable income, 
or (b) is first installed ready for use for that purpose (s. 57AA (7)). 
The allowance under s. 57AA is at the flat rate of 20 per cent. per 
annum based on actual cost. Section 57AA (7) provides, accordingly, 
that no deduction under s. 57AA will be allowed in the assessment of 
the taxpayer on his income of an income year after the fourth income 
year succeeding the initial year. 

Example : 

Plant costing £2,500, subject to 20 per cent. allowance, installed 
ready for use on 29 June, 1954. The taxpayer will receive a s. 57AA 
allowance of £500 in his assessment based on income derived during 
year ending 30 June, 1954 (although the plant had been so installed 
for only two days in that year) and of each of the next succeeding 
four years ended 30 June, 1958, when the cost, £2,500, will have been 
fully recouped. 

Prevention of double deductions 

Under s. 57AA (8), the provisions of s. 56 (3) apply in ascertain- 
ing the cost of a unit of property for the purposes of s. 57AA. Section 
56 (3) prevents the allowance of depreciation in respect of the 
purchase price of plant or improvements which has already been 
allowable as a deduction under any other provision of the Act. For 
example, a deduction is allowed under s. 76 of the full cost of wire 
and wire netting in the construction of an animal-proof fence. The 


effect of importing the provisions of s. 56 (3) into s. 57AA will be to 
exclude from the cost of plant or improvements, for the purposes of 
the special 20 per cent. allowance, any expenditure which is already 
allowable as a deduction to the taxpayer. 


COST OF IMPROVEMENTS CANNOT BE APPORTIONED SO AS 
TO ATTRIBUTE PART TO NOTIONAL REPAIRS ° 


The majority decision of Board No. 3, noted in Current Taxation, 
July, 1951, page 9, that a deduction is allowable in respect of the 
estimated cost of notional repairs was reversed by the High Court in 
the following decision :— 

Taxpayer company, which carried on business as a motion picture 
exhibitor in theatres owned by it, expended certain moneys upon, 
inter alia, the ceiling of one of its theatres. The company’s architect 
formed the opinion that repair of the ceiling was impracticable; 
accordingly, the old ceiling was replaced by a new one, a material, 
different from and better than the old, being use therefor. The new 
ceiling cost more than £3,000. By its objection the company claimed 
that it was entitled to deduct, not the cost of the new ceiling but only a 
sum of £603 as being (a) the estimated or notional cost of repair of the 
ceiling if it had actually been repaired, or (b) the estimated cost of 
work done in replacing the ceiling which work would have been 
equally necessary if repair only had been done. On appeal by the 
Commissioner from a majority decision of a Board of Review (1 
C.T.B.R. (N.S.), Case No. 11) upholding the company’s claim— 

Held, allowing the Commissioner’s appeal, that where an actual 
total expenditure is of a capital nature no part thereof can be 
apportioned as being notionally on income account and, accordingly, 
the sum of £603 was not allowable under s. 53. F.C. of T. v. Western 
Suburbs Cinemas Ltd. (High Court, 11 June, 1952). 
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In the course of his judgment Kitto, J. said :— 

*‘The cases of Highland Railway Co. v. Balderston (1889), 2 
T.C. 485, and Rhodesia Railways Ltd. v. Income Taz Collector, 
Bechuanaland, [1933] A.C. 368, which were relied upon in the 
Board of Review, provide no support for the view that where an 
actual expenditure is not an allowable deduction a notional expen- 
diture may be. In the former of those cases worn-out rails and 
chairs on a railway line had been replaced by rails and chairs which 
were not only new but heavier and better. The only question which 
the courts were asked to consider was whether that portion of the 
cost which was attributed by the railway company to the superior 
quality of the new rails and chairs over rails and chairs similar to 
the old ones was an expenditure of a capital nature. No question 
arose in the case as to whether the amount of the expenditure which 
would have been incurred if rails of the same quality as the old had 
been used was an expenditure of a revenue nature, and certainly 
nothing was said which lends any countenance to the idea. The 
second of the two cases cited also related to a railway line. Parts 
of the line were renewed so as to bring it back to normal condition 
but not so as to make it capable of giving more service than the 
original line. The Privy Council held that the expenditure was not 
of a capital nature, for although steel sleepers had been used in place 
of wooden sleepers, the renewals effected constituted no improvement. 
Their Lordships approved a passage from the Highland Railway 
Company’s Case (supra) but only as an illustration of the contrast 
between the cost of relaying the line so as to restore it to its original 
condition (an income charge) and the cost of relaying the line so 
as to improve it (a capital charge). This contrast is between two 
forms of assumed actual expenditure. The judgment does not 
support, and in fact its language is inconsistent with, the notion 
that if an actual expenditure was a capital charge, being for relay- 
ing the line so as to improve it, you can divide it into two parts and 
attribute an income character to one of those parts on the ground 
that a’similar amount would have been expended on income account 
if the line had been simply relaid so as to restore it to its original 
condition. It is true, as one member of the Board of Review has 
pointed out, that from p. 392 of the report it appears that two 
additional steel sleepers per rail length were introduced in carrying 
out the work, and the cost of these additional sleepers, which were 
regarded as an improvement, was charged by the appellant to capital 
and was not included in the sum claimed as a deduction. That does 
not make the case an authority for any principle of apportionment 
applicable here; it only shows that on the facts of that case the 
parties found it possible to segregate the cost of repairs actually 
effected which were chargeable against income from the cost of 
improvements actually effected which were chargeable against 


eapital.”’ 


SALE OF INTEREST IN PARTNERSHIP 
Retiring partner assessable on share of profits to date of 
dissolution 


Taxpayer entered into partnership with three other persons for 
a period of three years from 1 July, 1941, and thereafter from year 
to year subject to certain conditions. Accounts, to be prepared 
annually, were to be signed by, and thereupon were binding on, 
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all partners. Net profits as disclosed by the accounts were to be 
shared equally. A retiring partner was not entitled to goodwill. By 
agreement between the four parties, dated 22 December, 1944, for 
dissolution of the partnership, it was agreed that the taxpayer and B 
should retire from the partnership as from 30 June, 1944, from which 
date the business should be carried on solely by C and D. Taxpayer 
and B agreed to assign and release their respective shares in the 
partnership to C and D in consideration of the payment to each of 
them (taxpayer and B) of £500, being the amount standing to the 
credit of their respective capital accounts, and a further sum of 
£1,195 (each) for the share of taxpayer and B respectively in the 
goodwill of the partnership business. There was evidence that the 
partnership was earning net income in the period to 22 December, 
1944, but neither taxpayer nor B received anything in respect 
thereof. In respect of the year ended 30 June, 1945, taxpayer was 
assessed on £645 being one-fourth of the total net income disclosed 
in a partnership return for the six months to 31 December, 1944. On 
appeal by the Commissioner against a decision of a Board of Review 
(2 C.T.B.R. (N.S.), Case No. 31) upholding taxpayer’s objection to 
the assessment— 


Held, allowing the Commissioner’s appeal, that pursuant to ss. 
90 and 92, taxpayer’s assessable income of the year ended 30 June, 
- 1945, included his individual interest in the net income of the partner- 
ship for the period to the effective date of dissolution, 22 December, 
1944, such individual interest being income derived by him and 
dealt with by him within the terms of s. 19 when he disposed of his 
share in the partnership. F.C. of T. v. Happ (High Court, 8 May, 
1952). ‘‘Now the partnership under discussion continued in fact 
until 22 December, 1944, and therefore for a considerable period of 
the financial year ended 30 June, 1945. It was then dissolved by the 
agreement of 22 December, 1944. Businesses are carried on by the 
individuals who are in partnership and not by the partnership firm 
as a separate conception. After 22 December the business was carried 
on by a different partnership consisting of Mr. and Mrs. Plotke. The 
old business, that of the four partners came to an end, and the business 
carried on by the two remaining partners began. It was a new 
business: 1.R. Comrs. v. Gibbs [1942] A.C. 402; 24 T.C. 221; Rose v. 
F.C. of T. (1951), 5 A.I.T.R. 197. If the carrying on of the business 
until 22 December, 1944, was profitable and net income was earned 
within the meaning of s. 90 the assessable income of the respondent 
for the year ended 30 June, 1945, must have included his individual 
interest in that net income. Section 19 of the Income Tax Assessment 
Act provides that income shall be deemed to have been derived by a 
person although it is not actually paid over to him but is . . . otherwise 
dealt with on his behalf or as he directs. The burden of proving that 
the assessment is excessive lies on the taxpayer. There is evidence 
that the partnership was earning net income in that period. The 
respondent had drawn £190 on account of accrued profits. He said 
in his evidence that he told Plotke that he did not want any profits. 
He only wanted to be repaid his capital and to be paid for his share 
of the goodwill. By the agreement of 22 December he assigned and 
released his share and interest in the business’ and the goodwill 
thereof to Mr. and Mrs. Plotke and he thereby dealt with his individual 
interest, if any, in that net income. He could not by antedating the 
dissolution to 30 June, 1944, affect the operation of the Income Taz 
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Assessment Act in respect of income which was in fact earned by the 
business whilst he was still a partner’’: per Williams, J. 


PAYMENT FOR GOODWILL AND ACQUISITION OF LEASE 
MUST BE INTER-CONNECTED 


During 1941 taxpayer and his partner carried on business as (a) 
garage proprietors and (b) retail grocers. In June, 1941, the partners 
sold the trading stock of the grocery business and granted to the 
purchaser a twelve months’ lease of the grocery premises. No premium 
was exacted upon grant of the lease under the terms of which the 
purchaser was given the right to use all plant, fixtures and fittings 
upon the premises. The terms of the lease provided that at the end 
of the twelve months’ period the tenancy could be determined upon 
six months’ previous notice in writing by either party to the other. 
The purchaser later took in a partner. The original lease was never 
determined or varied. In July, 1946, the purchaser and her partner 
agreed to purchase from the taxpayer and his partner the plant and 
fittings located upon the premises and the ‘‘ personal goodwill’’ of the 
store. No new lease was granted, the purchasers continuing to occupy 
the premises in terms of the original lease. The purchase price under 
the arrangement of 1946 was £1,100 of which £700 was treated by . 
taxpayer and his partner as being for goodwill and £400 for plant. 
The Commissioner assessed the sum of £700 as being a premium within 


the meaning of s. 83 (1). 


Decision: Taxpayer’s objection allowed as the payment for the 
goodwill, whatever was the nature of the goodwill, was not associated 
with the grant of a lease. (2 C.T.B.R. (N.S.) (1951), Case No. 3). 
‘‘The purchasers of the plant and goodwill got nothing more in the 
shape of a lease than the lease originally granted to the sole purchaser 
in 1941. Thus whatever goodwill passed was goodwill attached to or 
connected with land a lease of which had been granted to one only 
of the purchasers some five years previously. Section 83 (1) refers to 
any consideration for or in connection with any goodwill attached to 
land a lease of which is granted, assigned or surrendered. This phrase 
and other provisions of s. 83 appear to contemplate a connected or 
contemporaneous transaction or transactions involving the grant, 
ete., of a lease and the goodwill attached to the land subject of the 
lease. In F.C. of T. v. Williamson (1943), 67 C.L.R. 561 Rich, J. did 
not consider it material that a formal lease was not executed until 
several weeks after the sale of the business. In that case, however, the 
contract for the sale of the business provided for the granting of a 
lease and the two transactions were intimately connected. In Huckle 
v. Lowestoft Corporation [1943] 1 K.B. 59, the Court held that the 
word ‘is’ should prima facie be construed as ‘is at the material time’. 
Applying this decision to s. 83 it would appear that the consideration 
given for the goodwill is a premium only when the goodwill is dealt 
with at or about the material time—that is, in the case, when the lease 
was granted. Had the purchasers of the plant and goodwill insisted 
on a longer term to protect whatever goodwill passed the Commissioner 
would succeed, but here the goodwill, plant ahd fittings were 
purchased unconditionally and not in connection with. any presently 
proposed lease’’: per Mr. A. C. Leslie. 
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INSURANCE RECOVERIES ON LOSSES OF LIVE STOCK 


Under s. 26 (j), insurance recoveries in respect of live stock lost 
through flood, fire, or other causes form part of the primary pro- 
ducer’s assessable income of the year in which the insurance moneys 
are received. The object of new s. 26 B, inserted by Amending Act 
(No. 2) of 1952, is to enable a primary producer, if he so desires, to 
include in his assessable income one-fifth only of such insurance 
recoveries in the year of receipt and one-fifth in each of the next four 
succeeding years. 

The Treasurer stated that it had been found in many instances 
that, where the whole amount of the insurance recovery was assessable 
in the year of receipt, so much of the amount recovered was absorbed 
by income tax that insufficient money was left to finance the re- 
stocking of the pastoral property. By electing to spread the insurance 


recovery over five income years, the primary producer may defer his 
tax liability and so be enabled to apply a substantial portion of the 
sum received in re-stocking his property. 

New s. 26 B applies to insurance recoveries received during in- 
come year ended 30 June 1952 and subsequent years. 


Application of s. 26B 

Section 26 B (1) provides for the application of s. 26 B to insur- 
ance recoveries in respect of losses of live stock received by a taxpayer 
or a partnership carying on in Australia a businéss of primary pro- 
duction. ‘‘Taxpayer’’ means a person deriving income (s. 6). 
‘*Person’’ includes a company (s. 6). For definition of ‘‘ primary 
production’’ see s. 6. Section 26 B applies, therefore, to companies, 
individuals, partnerships, and trustees who are primary producers. 
Where a live stock insurance recovery is received by a partnership or 
trust estate, the new section contains special provisions enabling the 
partners or beneficiaries to avail themselves of the concession. 

It was officially stated that whilst the concession provided by 
s. 26 B is designed primarily to afford some taxation relief to primary 
producers who lose live stock as a result of bush fires, its application 
is not limited to those instances. Section 26 B applies to insurance 
moneys recovered during income year ended 30 June 1952 and subse- 
quent years in respect of any loss of live stock, whether occasioned by 
fire, flood, disease, or any other disaster. 


ALL COMMONWEALTH TAXATION BOARD OF REVIEW 
DECISIONS ARE SUPPLIED FREE AS PART OF BUTTERWORTH’S 
TAXATION SERVICE—VOL. 1 NOW COMPLETED, 788 PAGES @ 
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Election to spread insurance recovery 


Insurance recoveries on the loss of live stock are included in the 
recipient’s assessable income under s. 26 (j). New s. 26 B (2) pro- 
vides that where an insurance recovery in respect of a loss of live 
stock is included in the taxpayer’s assessable income of the year of 
receipt, he may elect that that assessable income shall be reduced by 
an amount equal to four-fifths of the insurance recovery. Section 
26 B (6) provides, in effect, that where a taxpayer has made an elec- 
tion under s. 26 B (2), his assessable income of the year of receipt 
and of each of the next succeeding four years shall include an amount 
equal to one-fifth of the insurance recovery. In the absence of an 
election by the taxpayer, the whole of the insurance recovery is in- 
cluded in his assessable income of the year of receipt. 


Method of making election under s. 26B 


Section 26 B (5) provides that the election which a taxpayer may 
make under s. 26 B (2) must be made in writing and lodged with the 
Commissioner on or before the date of lodgment of his return of the 
year of income in which the insurance recovery is received. The Com- 
missioner has power to grant an extension of time. 


No form of election is prescribed and it is suggested that the 
notice should be along the following lines :— 

I, A.B., hereby elect under the provisions of s. 26 B (2) of the Income Taz 
and Social Services Contribution Assessment Act 1936, as amended, that my 
assessable income of year of income ended 30 June 195.. be reduced by an 
amount equal to four-fifths of the sum of £...., being an amount received by me 
during the said income year by way of insurance for or in respect of a loss of 
live stock forming part of a business of primary production carried on by me in 
Australia. 


Election by partners 


As a general rule, a partnership is not liable to income tax 
(s. 91), but each individual partner is assessable on his share of the 
partnership net income (s. 92), including an insurance recovery 
(s. 23 (7)). Seetion 26 B (3) provides that, where an insurance re- 
covery is received by a partnership, each partner may make an elec- 
tion under s. 26B(2) in relation to that part of the insurance 
recovery which is included in his share of the partnership net income. 

The above right of separate election enables one partner, if he 
so desires, to have his share in the insurance recovery spread over the 
period of five years, whereas another partner may find it advantageous 
to have the whole of his share assessed to him as income of the year 
of receipt. 


Election by trustees and beneficiaries 


Section 26 B (4) grants the same right of separate election to 
trustees and beneficiaries of a trust estate as is granted to members of 
a partnership. The trustee may make the election under s. 26 B (2) 
only in respect of that part of the insurance recovery included in the 
net income of the estate in respect of which he is liable to be assessed 
under Division 6 of Part III. Each beneficiary who is not under a 
legal disability and who is presently entitled to a share of the net 
income of the trust estate may make an election in relation to that 
part of the insurance recovery which is included in his share of the 
trust income. 
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Adjustment on death, bankruptcy, etc., of taxpayer 


Section 26 B (7) provides for cases where a taxpayer who has 
made an election under s. 26 B (2) is about to leave Australia, or dies, 
or becomes bankrupt, etc., or (being a company) commences to be 
wound up. The Commissioner is empowered to include in the tax- 
payer’s assessable income of the relevant year the balance (if any) 
of the insurance recovery which has not already been assessed. Sec- 
tion 26 B (7) does not apply automatically ; its invocation depends on 
a determination of the Commissioner. Where the Commissioner re- 
frains from making such a determination, the balance of the insurance 
recovery unassessed at the date of departure, death, bankruptcy, or 
liquidation will be spread over the remainder of the five-year period. 


Insurance recoveries on live stock deemed to be 
income from primary production 


Under s. 26 B (8) each portion of an insurance recovery carried 
forward as assessable income of the four years succeeding the year 
of receipt is deemed to be income derived from primary production. 
The effect of s. 26 B (8) is that, whether or not the taxpayer actually 
continues to carry on a business of primary production during those 
years, the averaging provisions will continue to apply in assessments 
for those years. A primary producer is entitled, however, to make an 
irrevocable election to withdraw permanently from the application of 
the averaging provisions. 


FALSE DECLARATIONS 


A new paragraph (g) was inserted in s. 221 V by Amending Act 
(No. 2) of 1952. The stated object of the new provision is to obviate 
delays and complications which previously occurred in instituting 
prosecutions against persons who made false declarations for tax 
instalment purposes. 

Declarations are required to be made by employees who claim 
lower rates of tax instalment deductions by reason of maintaining 
dependants. it was officially stated that cases had been encountered 
in which employees, particularly those on seasonal or casual work, 
had made false claims in respect of dependants or had made declara- 
tions in assumed names in order to prevent their earnings being traced 
tc them. 

Section 229 relating to offences of this nature deems the offender 
to be guilty of ‘‘wilful and corrupt perjury.’’ Section 229 provides 
further for a penalty, upon conviction, of imprisonment for a term 
of up to four years. It was officially explained that by reason of the 
seriousness of this charge and the severity of the maximum penalty, 
special legal procedure is necessary. This has the effect of delaying 
prosecution actions under s. 229, to the disadvantage of both the 
person charged and the Taxation Department. ° 


In order that prosecutions against persons making false or mis- 
leading declarations for tax instalment purposes may be dealt with 
expeditiously, new s. 221 V (g) provides, as an alternative to action 
under s. 229, that such offences may be dealt with on the same footing 
as other tax instalment offences, as, for example, the misuse or 
falsification of group certificates. The penalties provided by s. 221 V 
for tax instalment offences are imprisonment for six months, or, alter- 
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natively, a fine of not less than £2 or more than £500. These penalties 
will apply also where prosecution action is taken under new 
s. 221 V (g). 

The new provision applies in relation only to offences committed 
after 14 July 1952. 


EXEMPTION OF INCOME FROM GOLD MINING 


Section 23 (0) of the Principal Act has been replaced by a new 
paragraph inserted by Amending Act (No. 2) of 1952. In its new 
form, s. 23 (0) is extended to instances where the owner of a gold 
mine engages in the production, treatment, or sale of sulphur-bearing 
ore known as pyrites. New s. 23 (0) exempts income (other than 
income from the production, treatment, or sale of pyrites) derived 
from the working of a mining property in Australia (including 
Papua) or in the Territury of New Guinea principally for the pur- 
pose of obtaining gold or gold and copper. The new section clarifies 
the tests as to whether the mine is worked ‘‘principally’’ for these 
purposes. 

New s. 23 (0) applies to income derived during income year 
ended 30 June 1953 and subsequent years. 


Income from gold mining 


In determining whether the ‘‘working of the mining property’’ 
is principally fcr the purpose of obtaining gold, the test laid down by 


new s. 23 (0) is whether ‘‘the working of the mining property by the 
taxpayer tor the period from the commencement by him of mining 
operations on that property to the end of the year of income has been 
principally for the purpose of obtaining gold.”’ 

New s. 23 (0) now makes it clear that in determining whether the 
working of the mining property has been principally for the purpose 
of obtaining gold, the period of comparison begins with the com- 
mencement by the taxpayer (and not by any predecessor) of mining 
operations on the particular property and ends with the close of the 
relevant year of income. Thus, the production of gcld over the above 
period will be compared with the entire output of the mine during 
that period, including pyrites, in order to determine whether a mine is 
operated principally for the purpose of obtaining gold. 

If the taxpayer survives the above test, the whole of the income 
from the working of the mining property is exempt under s. 23 (0) 
except income from the production, treatment, or sale of pyrites. 


Income from gold and copper mining 


Where a taxpayer carries on mining operations for the purpose 
of obtaining gold and copper, he is required to survive two tests in 
order to gain the exemption provided by new s. 23 (0) : 

(a) The working of the mining property by the taxpayer for 
the period from the commencement by him of mining oper- 
ations on the particular property to the end of the relevant 
year of income must have been principally for the purpose 
of obtaining gold and copper. In making the necessary 
comparison, the value of pyrites must be brought to ac- 
count. 
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(b) The value of the gold obtained from the particular pro- 
perty by the taxpayer during the period stated in (a) 
must have been not less than 40 per cent of the value of 
the output of the property during that period, other than 
the value of pyrites. 

The change made by the Amending Act (No. 2) of 1952 in the 
first test is explained above. 

With regard to the second test, it was officially explained that 
sulphur-bearing ore recovered in Australia in conjunction with gold 
or gold and copper has not, until recent times, had much commercial 
value. Owing, however, to the world shortage of sulphur and the 
establishment of treatment plants in Australia for the production of 
sulphuric acid and ammonium sulphate, there is an expanding market 
for pyrites. The sale of pyrites by gold-mining enterprises would, in 
certain instances, lead to the value of the output of gold being less 
than 40 per cent of the value of the total output of the mine, thus 
causing a liability to tax to arise in respect of the whole of the income 
of the mining enterprise concerned. 

The purpose of new s. 23 (0) is to preserve the exemption of in- 
come from gold, copper, or other minerals except pyrites. This result 
has been achieved by continuing the exemption so long as the value 
of gold obtained from the mine is not less than 40 per cent of the 
value of the total output, excluding pyrites. 


Income from pyrites 

Up to and including income year ended 30 June 1952, if a mine 
were operated principally for the purpose of obtaining gold, or gold 
and copper, the total income of the mine was exempt, including any 
income from pyrites. From and including income year ended 30 June 
1953, income from the production, treatment, or sale of pyrites is 
taxable, even if derived from a gold, or gold and copper, mine all 
the other income from which is exempt under new s. 23 (0). 

Provisions are contained in new s. 124D, inserted by Amending 
Act (No. 2) of 1952, for the deduction of expenses incurred by gold- 
mining concerns in the treatment ete. of pyrites in determining the 
taxable income from that source. 


Deductions allowable from proceeds of mining for pyrites 

New s. 124 D, inserted by Amending Act (No. 2) of 1952, is com- 
plementary to new s. 23 (0) inserted by the same Act. Section 124 D, 
which first applies to income year ended 30 June 1953, relates to the 
deductions allowable from the proceeds of pyrites where that mineral 
is obtained in the course of mining operations conducted principally 
for the purpose of obtaining gold or gold and copper. 

As explained above, exemption from tax is allowed in respect of 
income (other than from the production, treatment, or sale of pyrites) 
arising from the working of a mining property principally to obtain 
gold and, in specified circumstances, gold and copper. As the income 
from pyrites is subject to tax, while the proceeds of gold, copper, and 
other minerals are free of tax, new s. 124 D is designed to ensure that 
expenditure relating to exempt income is not deductible in ealeu- 
lating the taxable income from pyrites. Accordingly, s. 124 D (1) 
excludes from the deductions allowable in relation to income from 
pyrites all expenses which would have been incurred by the taxpayer 
even if the pyrites had not been treated and sold. 
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Revenue expenditure incurred in mining for pyrites 


Section 124 D (1) prohibits a deduction from the assessable in- 
come (from pyrites) of losses or outgoings (not being losses or out- 
goings of capital or of a capital nature) incurred by the taxpayer in 
relation to the working of the mining property, to the extent to which 
those losses and outgoings would have been incurred if the assessable 
income derived from the working of the property had not been 
derived. Thus, no portion of the general mining and treatment ex- 
penses referable to ore, which would be mined and treated irrespective 
of its pyrites content, is an allowable deduction. On the other hand, 
the direct cost of treatment, transport, sale, etc. of the pyrites content 
is considered to be an allowable deduction. 

Working expenses incurred in mining low-grade ore in order to 
gain access to ore mined primarily to obtain gold or gold and copper 
(and other incidental metals and minerals, except pyrites) are not 
deductible from assessable income. 


On the other hand, the cost of mining, treatment, handling, and 
marketing of pyrites gained from material which would not be mined 
if it were not for its pyrites content is considered to be an allowable 
deduction, except to the extent of the direct cost of treatment etc. of 
the gold and other mineral content. A similar position arises in the 
ease of material which would be mined in any event, but which would 
not be treated but for its pyrites content. In such a ease, it is con- 
sidered that the general expenses of treatment, but not of mining, 
and the cost of handling and marketing the pyrites are allowable 
deductions. 

The whole of the expenditure incurred in reclaiming and treating 
accumulated residues from mining in past years is an allowable deduc- 
tion from assessable income from pyrites, together with the cost of 
handling and marketing the resulting pyrites. 

There is, of course, no difficulty in ascertaining the expenditure 
incurred in the exploitation etc. of such residues, but the above obser- 
vations relating to the mining of new material are admitted to be a 
counsel of perfection, with a full realisation of the writer’s almost 
complete ignorance of the technicalities of the problem. That problem 
ean only be solved by a common-sense attitude on the part of the tax- 
payer and the Department, as it is well realised that the ore being 
mined and treated at any moment of time will consist of some or all 
of the grades described above. The dissection of allowable and non- 
allowable expenditure is a costing problem based on the general prin- 
ciple that only those expenses are deductible which would not have 
been incurred had the taxpayer not undertaken the production, treat- 
ment, and sale of pyrites. 


Capital expenditure incurred in mining for pyrites 


In the first place, capital expenditure on plant and development 
specified in s. 122 (1) incurred during income year ended 30 June 
1952 and prior years is not an allowable deduction from assessable 
income from pyrites. Capital expenditure of the above nature in- 
eurred during income year ended 30 June 1953 and subsequent years 
is deductible to the extent that the expenditure would not have been 
incurred if the assessable income from pyrites derived from the work- 
ing of the property had not been derived (s. 124 D (1)(b)(i) and 
(ii) ). 
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Subject to the above limitations, a sinking fund deduction under 
s. 122 or an outright deduction under s. 122 A will be allowable in 
respect of expenditure on— 

(a) plant used in; or 

(b) development of the mining property for the purposes of, 
the recovery of pyrites from ore mined on the property, together with 
expenditure on plant used in the transport on the property of ore 
mined on the property (s. 124 D (1) (b) (iii) and (iv)). 

As an alternative, the taxpayer is entitled to a depreciation al- 
lowance on plant used in the recovery and transport of pyrites and 
which would not have occurred if the assessable income from pyrites 
had not been derived (s. 124 D (1) (c)). 

In addition, a taxpayer is entitled to a deduction under s. 122 B 
of appropriations to meet capital expenditure on plant and develop- 
ment, but in the case of mining for pyrites no such deduction is 
allowable to meet expenditure on— 

(a) plant to be used, to any extent, in gaining exempt income; 
or 

(b) development wholly or partly for the purpose of gaining 
exempt income (s. 124 D (1)(d)). 

A deduction is allowed of appropriations to meet expenditure of 
a capital nature on necessary plant to be used wholly and exclusively 
in gaining assessable income from pyrites, or on development of the 
mining property wholly and exclusively for the purpose of gaining 
assessable income. Section 124D (2) provides that to the extent 
to which such anticipated expenditure does not eventuate, an appro- 
priation which has been allowed as a deduction is included in the 
assessable income of the next income year. 

A deduction is denied of so much of the deduction otherwise al- 
lowable under s. 124 (3) (i.e. a loss on disposal, loss, destruction, or 
termination of use of plant ete.) as, in the opinion of the Com- 
missioner, should be excluded from the allowable deductions 
(s. 124 D (1) (e)). 

No deduction is allowed in respect of a premium paid by 
the taxpayer in relation to a lease of the mining property 
(s. 124 D (1) (f)). 


LIVING-AWAY-FROM-HOME ALLOWANCE 
Meaning of ‘‘usual place of abode’’ 


Taxpayer established his home in Perth in 1939 and lived there 
with his wife until 1944 when his employer sent him to work at a 
factory at X, 130 miles distant from Perth. He worked at X for some 
years during which time he stayed at an hotel. Throughout these 
years his wife resided at the home in Perth to which taxpayer returned 
for every week-end and for holidays. His employer granted him an 
allowance of £2/2/- per week over and above his salary to help him 
meet his hotel expenses at X. On review of taxpayer’s objection against 
inclusion in his assessable income of the sum of £2/2/- per week 
amounting to £109 for the year ended 30 June, 1948. 


Decision: Although the sum of £109 was assessable under 
s. 26 (e) and no part thereof was deductible under s. 51 (1), neverthe- 
less (Mr. H. H. Trebilco, dissenting) the allowance was a “‘living-away- 
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from-home allowance’’ as defined in s. 51A and the taxpayer was 
accordingly entitled in terms of s. 51A (2)(e) to a deduction of £70 
being the excess for the year of the weekly allowance of £2/2/- over 
the sum of 15s. per week. (2 C.T.B.R. (N.S.) (1951), Case No. 21). In 
the course of his reasons Mr. R. A. Cotes said: ‘‘For a taxpayer to 
‘live away from’ his usual place of abode he has perforce to find food 
and shelter and to sleep at some place other than his usual place of 
abode. Possibly because of the use of the word ‘usual’ in the definition 
of ‘living-away-from-home allowance’, the Commissioner argued in 
this case that, because the taxpayer had been living at X from May, 
1944, until the close of the year of income, 30 June, 1948 (and in 
fact subsequently to June, 1950, although this is not relevant), that 
town then became his usual or customary place of abode. That, no 
doubt, is a factor to be taken into consideration in determining the 
matter before the Board, but it should be pointed out that the 
definition itself places no limit upon the period during which the 
employee is required to live ‘away from his usual place of abode’ 
in order to perform his duties.’’ And later: ‘‘It may be that in this 
ease the taxpayer had two places of abode and the question is to 
decide which, on the facts, would be more correctly described as his 
‘usual place of abode’. Having regard to all the facts which I have 
enumerated, and particularly to the facts that he returned to his wife 
at their established home in Perth at every available opportunity, that 
he regarded his job and therefore his stay at X as of uncertain 
duration, and that his employers may be taken to have recognised 
the advisability of keeping the established home in existence (as 
evidenced by the contribution towards his hotel expenses), I have 
formed the opinion that the home at Perth was the more permanent 
place of abode and should be regarded in all the circumstances as his 
‘usual’ place of abode.”’ 


Taxpayer, an unmarried bank clerk, was appointed to a country 
town where the only accommodation available was at an hotel at 
£4/7/6 per week. His employer paid him an allowance of £2 per 
week to help meet that expense. On review of an objection against 
assessment on the allowance amounting to £92 in the year ended 
30 June, 1949. 


Decision: Assessment confirmed as the allowance was assessable 
under s. 26(e) and no deduction was allowable under either 
s. 51(1) or s. 51A. (2 C.T.B.R. (N.S.) (1951), Case No. 22). 
‘From the evidence in this case it would appear that throughout 
the whole of the period during which the taxpayer received the allow- 
ance, he had only one place of abode, i.e., in the town where he 
followed his occupation. It was his one and only and, therefore, his 
usual place of abode. He was not paid the allowance through having 
to live away from that place of abode in order to perform his duties as 
an employee’’: per Board No. 2. 


INTEREST PAYABLE ONLY OUT OF SURPLUS REVENUE 


The decision of Kitto J., in Midland Railway Co. of Western Aus- 
tralia Ltd. v. F.C. of T. (1950), 5 A.I.T.R. 49, noted in Current Tazxa- 
tion, September, 1951, at p. 44, was upheld on 6 March, 1952, by a 
majority (Dixon and Webb JJ., Fullagar J. dissenting) of the Full 
High Court. 
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RESIDENT 
Meaning of ‘‘more than one-half of the year of income’’ 


The taxpayer arrived in the United Kingdom at 2 p.m. on 2 June, 
1947, and left at 10 a.m. on 2 December, 1947. The question was 
whether he was chargeable to United Kingdom tax on income from 
foreign possessions for 1947-48 (in which there were 366 days) as 
being actually resident in the United Kingdom for a period equal in the 
whole to six months in that year of assessment. Held (i) the number 
of days during which he had been actually resident, whether con- 
tinuous or discontinuous, should be added up to see whether that 
total is equivalent to the number of days in one half of the particular 
year of assessment; (ii) where fractions of a day entered into the 
computation of the six months’ period, they must be taken into 
account in hours of actual presence; (iii) accordingly, the taxpayer 
having been resident in the United Kingdom for 182 days, 20 hours, 
had not been so resident for a period equal in the whole to six months 
in the year of assessment (Wilkie v. I.R. Comrs., [1952] 1 All E.R. 
92). 

The definition of ‘‘resident’’ in s. 6 of the Commonwealth Act 
speaks of a period of ‘‘continuously or intermittently, during more 
than one-half of the year of income.’’ Applying the above judgment, 
it is necessary to ascertain the actual time, including actual hours of 
broken days, during which the taxpayer was physically present in 
Australia during the relevant year of income. If the total of the days 
and hours exceeds one-half of the number of days in the actual year 
of income, the taxpayer is a ‘‘resident’’ for that period unless the 
Commissioner is satisfied that his usual place of abode is outside Aus- 
tralia and that he does not intend to take up residence in Australia. 
Thus, there are 366 days in income year ended 30 Jurie, 1952, and 183 
days 1 hour is ‘‘more than one-half of the year of income.’’ 


ANNUAL PAYMENT BY BENEFICIARY TO RID TRUST 
ESTATE OF TRUSTEE THEREBY REDUCING TRUST 
EXPENSES AND INCREASING NET INCOME OF TRUST 


Taxpayer was one of three trustees of, and one of three benefi- 
ciaries entitled under, the will of his late father. For some years the 
trustees carried on the testator’s business and each was entitled to 
receive from the estate £1,000 per annum for his services. Later, owing 
to the depression and the formation of a company to take over the 
estate business, the trustees’ remuneration became disproportionate to 
the income received and the duties performed. The taxpayer and 
one of his co-trustees was prepared to waive payment of this allowance 
but the third trustee, B, required some compensation. By agreement 
dated 17 April, 1934, made between the then trustees, all beneficiaries 
and the wife of B, B agreed to retire from the trusts upon the taxpayer 
and another of the beneficiaries paying an annual sum of £400 to him 
during his life and then to his widow during her life, should she 
survive him. The third beneficiary did not agree to share this annual 
outgoing. The remaining trustees voluntarily relinquished their allow- 
ance and their commission was reduced to 5 per cent. of the income, 
an amount considerably below the sum of £1,000 per annum each. 
During the years of income ended 30 June, 1942 and 1943, respectively, 
the taxpayer sought to deduct from his half share of the income of the 
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trust estate the sum of £200 being his contribution to the annuity paid 
to B. The Commissioner refused to allow the deduction and assessed 
accordingly. Upon review of taxpayer’s objection :— 


Decision: Taxpayer’s objection allowed as the purpose of the 
covenant by the taxpayer and the second beneficiary to pay £400 per 
annum to B for life was to reduce the annual expenses of the estate by 
£1,000 and thereby increase by that amount the annual income dis- 
tributable, and assessable, to the beneficiaries who included the tax- 
payer; accordingly, taxpayer’s outgoing of £200 per annum was an 
allowable deduction under s. 51 (1) (2 C.T.B.R. (N.S.) (1951), Case 
No. 12). 


EXPENSES INCURRED BY INDIVIDUAL PARTNER IN 
GAINING PARTNERSHIP INCOME 


In I v. Minister of Nat. Rev. (1950), 2 Can. Tax A.B.C. 107, the 
taxpayer, a partner in a firm of chartered accountants, was denied a 
deduction in his individual assessment of certain motor-car and other 
expenses incurred and borne by him in the process of earning the 
partnership income. 


It is considered that the above decision is not applicable under the 
Commonwealth Act. Support for this view is derived from the 
decision of the Board of Review No. 1 in 2 C.T.B.R. (N.S.) (1951), 
Case No. 12, where a deduction was allowed under s. 51 to a beneficiary 
of an annual payment made by him in order to rid a trust estate of a 
trustee thereby reducing the trust expenses and consequently increas- 
ing the net income of the estate and the beneficiary’s share thereof. 
The cases of a trust estate and a partnership are different from that of 
a holding company which incurs outgoings for the purpose of reducing 
the expenditure of a subsidiary for in the latter case the two companies 
are independent entities taxable as such (cf. North Australian 
Pastoral Co. Ltd. v. F.C. of T. (1946), 71 C.L.R. at p. 635). In the 
ease of a trust estate, the trustee and the beneficiary are interdependent 
entities, the taxing of the trustee in respect of any income of the 
estate being exclusive of the taxing of the beneficiary in respect of that 
income; and vice versa (per Mr. R. R. Gibson in 2 C.T.B.R. (NS.), 
Case No. 12, para. 17). So also a partnership and its members are 
interdependent entities. The assessable income of a partner includes 
his individual interest in the net income of the partnership of the year 
of income (s. 92 (1) ) except where the partnership, itself, is assessable 
under s. 94. Where s. 94 is applied to a share of the net income of a 
partnership, that share is not included in the assessable income of any 
partner (s.94 (2)). 

Where a partner incurs expenditure in the course of gaining the 
assessable income of the partnership, that expenditure may result 
in a reduction of the expenses of the partnership or an increase in the 
partnership income or both. In either or both of these events, it will 
result in an increase in the net income of the partnership and a conse- 
quent increase in the partner’s share thereof, or, at least, it will have 
been incurred for that puurpose. Provided such expenditure is not 
of a capital, private or domestic nature, it is considered to be an 
allowable deduction under s. 51 (1) in the individual assessment of 
the partner who incurred the expenditure. 
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VALIDITY OF OBJECTION TO DEFAULT ASSESSMENT 
Objection that taxable income excessive 


Taxpayer, a vigneron, was arbitrarily assessed on an assets 
accretion basis for each of the nine years ended 30 June, 1936 to 1944 
inclusive. The assessments for 1936-1942 included additional (penalty) 
tax for ‘‘omitted income’’ under s. 226 (2) at double the amount of 
tax avoided and for ‘‘late payment’’ under s. 207; the assessment 
for 1943 included no penalty under s. 226 as in respect of that year the 
taxpayer was prosecuted in a court of law. The earliest assessment, 
that for 1943, was issued on 31 May, 1944. No adjustment sheet or 
other information as to the basis adopted by the Commissioner in 
arriving at the taxable income, was given. By letter dated 6 July, 
1944, the taxpayer’s agent objected to ‘‘the assessment in general and 
in particular to the amount of £20,000 set out as taxable income’’; 
it was added that detailed grounds of objection could not then be 
given, but that the results of an investigation, which was then being 
commenced, of the taxpayer’s financial position, would be made 
available in support of the objection. On 18 July, 1944, the agent 
referred to assessments for 1936 to 1942 then received and requested 
that the previous objection to the 1943 assessment be treated as apply- 
ing also to the 1936-1942 assessments. On 20 September, 1944, the 
result of the agent’s investigations embodied in a statement of 
taxpayer’s assets and liabilities for each year up to and including 
year ended 30 June, 1944, was sent to the Commissioner. The statement 
so furnished was used by the Commissioner in assessing the taxpayer 
for 1944, the notice of assessment being dated 18 October, 1945; the 
assessment so issued included a penalty of £764 for ‘‘no return’’ under 
s. 226 (1). On review of the taxpayer’s objections the Commissioner 
contended that the objections were invalid as they did not comply with 
s. 185. The taxpayer maintained that the penalty taxes imposed were 
excessive and he challenged the Commissioner’s statement of his assets 
so far as concerned (a) cash on hand, (b) the value assigned to 
‘‘nlantings’’ and (¢c) values assigned to a winery and taxpayer’s 
residence, both of which were built by taxpayer in 1942 using his own 
labour. The Commissioner had increased the value of plantings 
from £1,000 in 1935 to £1,525 in 1936. Evidence showed that plantings 
were made from discarded prunings of other vineyards at no cost to 
the taxpayer. The values arrived at by the Commissioner for the 
winery and residence represented figures calculated by reducing an 
expert valuation thereof by 10% as representing the saving on 
building contractor’s prices; taxpayer claimed to have effected a 
saving of 25%. 


Decision: (i) The taxpayer had, in the circumstances, made a 
valid objection against the assessments. 

(ii) On the evidence (a) the Commissioner’s figures for cash 
on hand were correct; (b) the value of plantings was, as contended 
by taxpayer, the same for each year in question; (c) the values 
assigned to buildings should be the valuation thereof reduced by 
20% in lieu of by 10% as adopted by the Commissioner. 

(iii) (a) The additional tax imposed for 1936 to 1942 at the 
maximum payable under s. 226 (2) should be reduced by 75%; (b) 
the additional tax of £764 imposed for 1944 under s. 226 (1) should be 
reduced to £64. (2 C.T.B.R. (N.S.) (1951), Case No. 5.) 
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‘Adjustment sheets were not forwarded with notices of the 
relevant assessments and the taxpayer was accordingly given no 
information as to the calculation of the amounts upon which the 
Commissioner had arrived at his assessments of the taxable income. 
In such circumstances, the taxpayer could not have done more than 
he in fact did, namely, object to the assessments on the sole ground 
that he had not, in fact, derived during the relevant years the amounts 
of income upon which he had been assessed. In the objection dated 
6 July, 1944, against the assessment in respect of the income year 
ended 30 June, 1943, it is stated that the taxpayer is dissatisfied 
with the assessment in general ‘and in particular with the amount of 
£20,000 set out as Taxable Income’ the words (italicised) when read 
with paragraph 3 of the letter dated 18 July, 1944, which refers to a 
statement of assets and liabilities (in course of preparation) as 
establishing the ‘correctness of the taxpayer’s financial position’ are, 
in our opinion, sufficient to demonstrate in which respect the assess- 
ments are attacked. As later revealed by the Commissioner, the assess- 
ments objected to were founded on a comparison of the net financial 
position of the taxpayer from year to year. We therefore hold that, 
in the circumstances, the taxpayer has made a valid objection against 
the assessments’’: per Mr. R. R. Gibson and Mr. F. C. Bock. 


ALLOWANCE TO EMPLOYEE RETAINED AFTER REACHING 
NORMAL RETIRING AGE 


A Board, constituted under a South Australian Act, was 
empowered to employ servants who should hold their offices ‘‘only 
during the pleasure of the Board’’. Taxpayer had been employed by 
the Board since 1913. Two weeks before his 65th birthday on 5 May, 
1948, he was notified that, in accordance with the Board’s policy, his 
services would be terminated on 5 May, 1948; but on that date he was 
notified that it had been decided that he should be re-employed and 
he continued his usual duties for over three years. The Act empowered 
the Board to pay ‘‘retiring allowances’’ to employees; accordingly, 
in June, 1949, taxpayer was paid a sum of £263 which was treated by 
the Commissioner as being wholly assessable. On objection by the 
taxpayer that only 5% of the sum of £263 was assessable under 
s. 26 (d)— 

Decision: Taxpayer’s claim disallowed. (2 C.T.B.R. (N.S.) 
(1951), Case No. 37). ‘‘The fact of the matter seems to be, as exempli- 
fied by this case, that the Board has developed a practice of paying, 
under s. 30 of the relevant Act (which speaks of retiring allowances) 
gratuities or allowances to employees who have reached their 65th 
birthday whether they retire or not. But where such an allowance is 
paid to an employee who has not retired and whose employment has 
not been terminated, it cannot be said to have been paid to him in 
consequence of any such termination or retirement’’: per Board No. 2. 


REIMBURSEMENT OF EMPLOYEE’S OUT-OF-POCKET 
EXPENSES INCURRED ON EMPLOYER’S BEHALF 


On review of an objection to the inclusion in his assessable income 
of an allowance of £101 from the business, taxpayer gave evidence that 
this sum was paid to him in varying weekly. amounts comprising £1 
per week to cover all expenses incurred by him in using his own car 
on the business of his employer and a balance representing reimburse- 
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ment of expenses (in the nature of entertaining expenses and staff 
refreshments) spent by him out of his own pocket on behalf of the 
business. 


Decision: Taxpayer’s objection allowed as (i) although the car 
allowance of £1 per week was assessable under s. 26 (e), the taxpayer 
was entitled to a corresponding deduction under s. 51 (1), and (ii) 
the balance of £49 representing recoupment of out-of-pocket expenses 
was neither income according to ordinary concepts nor assessable in 
terms of s. 26 (e). (2 C.T.B.R. (N.S.) (1951), Case No. 29). 

‘**IT do not think that the moneys he received to recoup him in 
respect of moneys he paid out on behalf of his employer are, having 
regard to the ordinary concepts and usages of mankind, income at 
all. He acted within the scope of his authority as manager of his 
employer’s business when he spent the moneys in question and, in 
my opinion, to the extent of any expenditure he thereby incurred the 
firm became liable to reimburse him. Moneys paid in discharge of a 
liability of that kind are not income within the ordinary meaning of 
that term. The moneys in question cannot, therefore, be gross income 
within the meaning of s. 25 (1). Nor are they, in my opinion, made 
assessable income by s. 26 (e). I do not think they come within the 
terms of that provision because I do not think that the firm by dis- 
charging its liability to the taxpayer allowed, gave or granted to the 
taxpayer an allowance, gratuity, compensation, benefit, bonus or 
premium’’: per Mr. J. A. Nimmo. 


DONATIONS MADE FOR BUSINESS REASONS 


In his return for year ended 30 June, 1943, taxpayer stated that 
a particular donation was a ‘‘business expense made for the promo- 
tion and extension of business’’; on this information the Commissioner 
allowed the claim but subsequently amended the assessment to dis- 
allow it. Taxpayer objected that the donation was allowable under 
s. 51 (1) and that the amended assessment was invalid by reason of 
s. 170 (3). Evidence showed that the donation was primarily to aid 
the cause of people of taxpayer’s own race in a country outside 
Australia, a cause with which taxpayer had been closely associated 
and had actively supported for many years. 


Decision: (i) The Commissioner’s amended assessment was 
authorised by s. 170 (2), and (ii) the deduction claimed was not 
alluwable under s. 51 (1). (2 C.T.B.R. (N.S.) (1951), Case No. 34.) 


WHERE PARTNER IS ENTITLED TO INTEREST ON LOAN TO 
PARTNERSHIP AND IS CHARGED INTEREST ON DEBIT 
BALANCE IN HIS CURRENT ACCOUNT 


A partnership agreement provided that each partner should con- 
tribute a fixed amount of capital. Profits or losses were to be trans- 
ferred on the agreed basis to partners’ current accounts from which 
drawings might be made in anticipation of profits. Interest at 6% 
per annum was to be credited or debited on the credit or debit balances 
for the time being in the partners’ respective current accounts. For the 
year ended 30 June, 1948, taxpayer, a partner, was entitled to £237 
interest on money loaned by him to the partnership. For the same 
year he was debited with £151 interest in respect of the debit balance 
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in his current account. On review of the taxpayer’s objection the 
question was whether the £237, or the difference between it and the 
£151, should be treated as income of the taxpayer— 


Decision: The taxpayer should be treated as having received only 
£86 (£237 less £151) as interest. (2 C.T.B.R. (N.S.) (1951), Case No. 
6.) 

‘*It follows that where a partner has advanced money by way of 
loan to the partnership, and there is also a debit balance in his current 
account (i.e., the equivalent of a loan by the partnership to him), the 
amount in fact owing by or to him for the time being by way of loan, 
is the ultimate credit or debit balance after combining the two accounts. 
. .. Where, during the year, the credit balances for the time being 
in the loan and/or current accounts of a partner attract interest, and 
at the same time interest is incurred on the debit balance for the time 
being in his current account, the total interest actually earned or 
incurred in respect of the partnership is the balance only’’: per 
Board No. 3. 

(The Commissioner has lodged an appeal to the High Court 
against this decision.) 


SUM RECEIVED FOR GOODWILL OF LADIES’ HAIRDRESSING 
BUSINESS 


Where goodwill held to be personal 


Taxpayer, a ladies’ hairdresser, had carried on that business in 
and around a capital city for 30 years, during the last 25 of which 
she had used a trade name. During year ended 30 June, 1947, she sold 
her two existing businesses to separate purchasers. One of the 
businesses, Jay, was situated on the ground floor of a building in a 
main city street; on sale of Jay she assigned to the purchaser the 
unexpired period of her lease, namely, 20 months, it being understood 
that the landlord would grant no extension. On this sale it was pro- 
vided that the purchaser should acquire that business and the goodwill 
along with the exclusive right to use taxpayer’s trade name; the trade 
name was accordingly removed from the second business which was 
sold to another purchaser. Taxpayer also covenanted not to compete 
within a radius of two miles during a period of four years; her former 
manageress was to remain in the Jay business; and taxpayer was to 
continue to supply her special solutions for tinting and false hair. A 
large part of the trade consisted of hair tinting and dyeing. Evidence 
showed that, whenever taxpayer moved her business from one location 
to another, the great bulk of her clientele followed her. In the agree- 
ment for sale of Jay, the consideration of £5,000 was apportioned 
£1,500 to plant and £3,500 to goodwill. Taxpayer’s agent returned 
half the sum of £3,500 as being a premium, and claimed that the 
other half was attributable to personal goodwill. The Commissioner 
assessed on the basis of the return, but taxpayer objected claiming 
that the whole £3,500 was non-taxable. 


Decision: Taxpayer’s claim allowed as (i) the goodwill was pre- 
ponderantly goodwill not attached to or connected with the premises, 
and (ii) (Mr. A. C. Leslie dissenting) there was no evidence to warrant 
the Board apportioning any part of the sum of £3,500 either to the 
lease or to site goodwill. (2 C.T.BR. (N.S.) (1951), Case No. 39.) 
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**In eases such as this it is apt to be forgotten that goodwill is 
‘the attractive force which brings in custom’ (Inland Revenue Com- 
missioners v. Muller & Co.’s Margarine Ltd. [1901] A.C. 217, per 
Lord Macnaghten at p. 223; Halsbury, 2nd Edition, Volume 32, p. 
448, paragraph 730, note (n)) and that (therefore) consideration for 
goodwill is not a premium within the meaning of the Act (s. 83 (1)) 
unless the attractive force that brings custom to the business is the 
site of the premises. In the present case one might make the reasonable 
guess (but not with the support of any actual evidence) that a small 
amount of casual custom was attracted to the business by the central 
situation of the premises. However, I do not think the Board is 
called upon to attempt to quantify this custom by making an un- 
supported guess as to the necessarily small amount, forming part of 
the sum of £3;500, which could possibly be regarded as attributable to 
the value of such custom. At the conclusion of the evidence for the 
taxpayer the Commissioner had, in my opinion, the onus of adducing 
evidence to support such a quantification but he did not do so’’: per 
Mr. R. R. Gibson, Chairman. 


COMPANY MAY HAVE DUAL RESIDENCE 


In Union Corporation Ltd. v. I1.R. Comrs.; Johannesburg Con- 
solidated Investment Co. Ltd. v. IL.R. Comrs., and Trinidad Leaseholds 
Ltd. v. I.R. Comrs., {1952] 1 All E.R. 646, the English Court of Appeal 
held that a finding that a company is a resident of more than one 
country ought not to be made unless the control of the general affairs 


of the company is not centred in one country, but is divided or dis- 
tributed among two or more countries. The matter must always be one 
of degree, and residence may be constituted by a combination of various 
factors, but one factor to be looked for is the existence in the place 
claimed as a place of residence of some part of the superior and 
directing authority by means of which the affairs of the company are 
controlled. The Court of Appeal approved and adopted the observa- 
tions of Dixon, J. in Kotaki Para Rubber Estates Ltd. v. F.C. of T. 
(1940), 64 C.L.R. at p. 19. 

The Court of Appeal said that the question in any particular case 
whether or no the test is satisfied, whether such part of the ‘‘superior 
and directing authority’’ of a company is found in any country as will 
justify the conclusion that the company is really doing business there 
and is, accordingly, there resident, is one of degree and, therefore, 
one of fact. Central management and control may be divided, and such 
division, being a matter of fact and degree in each ease, is not denied 
by the circumstance that the supreme command, the power of final 
arbitrament, may be found to be, or to be predominantly, in one 
place. 

All three companies were held to have a dual residence. The 
following extract from the judgment of the Court of Appeal, which 
recites the facts in the Trinidad Case, illustrates the proposition that 
a company may be a dual resident even though the power of final 
arbitrament is in one place: ‘‘The company was incorporated in 
England and all its eight directors now reside in England, where all 
formal board meetings take place as well as the general meetings of 
the company, and where the secretary resides. The main business of 
the company is that of winning, refining and dealing in petroleum and 
other mineral oils in Trinidad, and there is no doubt that in that island 
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it possesses property of great extent and value. The issued capital, 
very largely represented by these assets in Trinidad, is no less than 
£1,639,432. Its very considerable operations in Trinidad are in charge 
of a manager who, under a power of attorney from the board of 
directors, has the widest powers and responsibility. Still, if the matter 
rested there, the case would seem to us in principle to be the same as 
the Australian case (the Koitaki Case). The company would be an 
‘absentee owner’ and there could not be found in Trindad any part of 
the superior and directing authority. But, although the supreme 
control is undoubtedly exercised at the meetings of the company’s 
directors in England, it is clear that in practice the chairman, manag- 
ing director, and other directors pay frequent visits to Trinidad for 
the purpose of exercising their supervision and a large measure of 
control over the policy and general affairs of the company’’. 


COMPULSORY EXPENDITURE BY TENANT TO 
ADAPT PREMISES FOR USE AS CAFE 


During the year ended 30 June, 1946, taxpayer expended £505 
upon building alterations to premises occupied under a weekly tenancy 
and used in conducting the business of a cafe. The work done was 
undertaken to comply with Health Department requirements; if the 
work had not been done the premises would not have been licensed as a 
cafe. The taxpayer, as tenant, had no rights as against the landlord 
in respect of the alterations effected to the premises. 


Decision: Claim disallowed. (2 C.T.B.R. (N.S.) (1951), Case No. 
19). ‘‘It is, in our opinion, clear that expenditure of the kind described 
in the evidence quoted above would be of a capital nature if incurred 
by the owner of the premises. It is true that the expenditure was com- 
pulsory only if the premises were to be used as an eating-house. But in 
our opinion, expenditure to enable a building, not otherwise suitable, 
to be used, or let for use, as an eating-house would be capital expendi- 
ture. It is not expenditure to the structure to restore it to its original 
condition. It is expenditure to the structure to adapt it for a specific 
profit-making purpose and as such it is, in our opinion, of a capital 
nature. We can see no difference in principle between initial expendi- 
ture upon a building erected as a cafe and expenditure upon an existing 
building to render it suitable for use as a cafe’’: per Board No. 2. 


CONVEYANCE OF PROPERTY IN DISCHARGE OF DEBT ON 
CONDITION THAT SURPLUS ON SALE BELONG TO DEBTOR 


The taxpayer company was a holding company controlled by 
D.S. Ltd. In 1940, S, a director of D.S. Ltd., owed that company 
$105,250 and to discharge the debt it was agreed that the taxpayer 
company shouid acquire certain properties from S on condition that 
should the company realise more than $105,250 from the sale of the 
properties, the excess should be paid to S. The properties were con- 
veyed to the taxpayer company, which later sold them and paid the 
resultant surplus of $13,880 to S. Held: The taxpayer company did 
not become the unqualified owner of the properties and the gains on 
sale thereof belonged to S, and should not have been assessed in the 
hands of the taxpayer company. (Spencer Realties Ltd. v. Minister of 
Nat. Rev. (1951), 5 Can. Tax A.B.C. 293.) 
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SUM RECEIVED FOR GOODWILL OF BAKERY 
WHERE GOODWILL HELD TO BE NOT LOCAL 


The decision of Board No. 3 in 1 C.T.B.R. (N.S.) Case 135 that 
a sum received in that case for goodwill upon the sale of a country 
bakery business was not assessable as a ‘‘premium’’ within the mean- 
ing of s. 83 (1) has been upheld by McTiernan, J., in F.C. of T. v. 
Smith (1952), 5 A.I.T.R. (in course of publication). The following 
is an extract from His Honour’s judgment: ‘‘The goodwill probably 
depended in part on the identity of the business as one which had 
been established for some years and which residents along the carriers’ 
routes and of the township were accustomed to patronise: it depended 
mainly on the fact that he was the only baker in the township. There 
is not the slightest reason to suppose that the actual situation of the 
shop in the town contributed at all to the goodwill. His business 
would not have been affected in the least if he had moved it to any 
other site or vacant shop in the township.’’ 


SUM RECEIVED FOR GOODWILL OF BUTCHER 

Where goodwill held to be partly personal and partly local 

Taxpayer was assessed upon £1000 received for the goodwill of 
his butchery business, a lease of the premises of which he assigned 
upon sale of the business. The business was situated in the main 
shopping area of a country town where taxpayer had carried on 
business in three different shops over a period of twenty years. All 
meat sold by taxpayer was killed at his own slaughter yards. One-half 
of sales was made by delivery of orders solicited by taxpayer by 
telephone or personal call. On objection to assessment of the sum of 
£1000 as a premium— 

Decision: Claim allowed to extent of £500. 3 C.T.B.R. (N.S.) 
Case 5. ‘‘We rely upon the reasons given by the majority of the 
Board [in 2 C.T.B.R. (N.S.) Case 77] to express a principle in respect 
of the goodwill of a retail business, that goodwill which arises from 
sales which are negotiated and completed away from the premises on 
which the business is carried on is not attached to or connected with 
the land upon which the premises of the business are situated.’’ 
per Messrs. R. R. Gibson and F. C. Bock. 


Where goodwill held to be local 

Taxpayer carried on business for thirty-two years as a retail 
butcher on the same premises in a suburban shopping centre. All 
sales were made over the shop counter. By contract for sale dated 
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29 April 1949 he sold the business and granted the purchaser a lease 
of the premises for ten years. The purchase price included £2000 for 
goodwill and the right to trade under taxpayer’s name. The contract 
contained a restrictive covenant and required taxpayer to attend at 
the premises for a period of two weeks after the sale for the purpose 
of introducing the purchaser to customers. The purchaser did trade 
under taxpayer’s name for a period of twelve months. The Com- 
missioner having assessed the sum of £2000 as being a premium, 
taxpayer objected and claimed that the sum was not assessable. 

Decision: Claim disallowed. 2 C.T.B.R. (N.S.) (1951) Case No. 
16. ‘‘In a ease such as this, where an ordinary retail business is 
involved, where a comparatively high price is paid for goodwill and 
where a long term lease is granted without any of the consideration 
being attributed to the lease, the taxpayer must necessarily adduce 
some cogent evidence to demonstrate that no part of the consideration 
attributed to goodwill is a premium as defined by s. 83 (1)’’ per 
Mr. A. C. Leslie. 


CO-OPERATIVE COMPANIES—DEDUCTION IN RESPECT OF 
REPAYMENT OF GOVERNMENT LOANS 


After close of the accounting period the directors of taxpayer, a 
co-operative company, resolved that £38,000 be applied from profits 
of year ended 31 October 1947 towards repayment of moneys loaned 
by the Victorian Government to enable the company to acquire assets 
required for the purpose of carrying on its business. At a subsequent 
shareholders’ meeting the directors’ report and the accounts were 
adopted. Of the sum of £38,000 only £22,000 was in fact paid to the 
Government of Victoria during the year ended 31 October 1947. The 
balance of £16,000 was paid after the close of the relevant year. In 
assessing the company a deduction was allowed under s. 120 (1) (c) 
of the sum of £22,000 only. Upon a case stated on an appeal by the 
ecompany— 

Held: Only the sum of £22,000, being the amount actually paid 
within the year of income, was deductible in terms of s. 120 (1) (c). 
Ardmona Fruit Products Co-operative Co. Ltd. v. F.C. of T. (1952), 
5 A.I.T.R. ‘‘Paragraphs (a) and (b) of subsection (1) of s. 120 are 
concerned with the actual distribution of rebates, bonuses, and divi- 
dends. To be allowable deductions in any year of income the rebates 
ete. must either be paid or become payable to the shareholders in that 
year. Short of this, it could not be said that there had been a distri- 
bution amongst the shareholders. Paragraph (c) embodies the same 
underlying principle... . The words ‘for or towards’ are not apt to 
make ‘apply’ include any act short of an act which would have the 
effect of discharging the debt in whole or in part... . Section 48 of 
the Act provides that in calculating the taxable income of a taxpayer, 
the total assessable income derived by him during the year of income 
shall be taken as a basis, and from it there shall be deducted all 
allowable deductions. Assessable income means all the amounts which 
under the provisions of the Act are included in the assessable income. 
Section 120 (1) does not require that some identifiable portion of the 
assessable income shall be used to pay the rebates ete. It simply makes 
the payments allowable deductions from the total assessable income 
of the year in which they are made. They can be deducted from this 
income in calculating the taxable income in the same way as other 
allowable deductions.’’ per the Full Court. 
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WHERE TAXPAYER AWARDED COMPENSATION 
WITH INTEREST 


Pursuant to a claim for compensation under the Public Works 
Act 1928 (N.Z.) for certain lands taken from him by the Crown, the 
Compensation Court on 25 November 1949 awarded taxpayer ‘‘as the 
proper amount to be paid [to him] the sum of £47,000 together with 
interest thereon at the rate of four per cent per annum, calculated 
from 1 April 1947 until payment, on the amount for the time being 
unpaid.’’ The Crown duly paid the sum of £47,000 plus £4202 being 
four per cent on £47,000 calculated as directed. The Commissioner 
claimed that the sum of £4202 was assessable income of the year of 
receipt, as being either interest or income within the meaning of 
s. 79 (1). 

Held: Allowing taxpayer’s appeal, the Public Works Act gives 
no power to the Compensation Court to allow interest, and the award 
was of a total sum as compensation or damage in which a calculation 
of interest was embodied solely as a means of computation. Marshall 
v. C. of T. (N.Z.) (1952), 5 A.I.T.R. 


ENTERTAINMENT EXPENSES 


The partners, D. and W., of a firm of solicitors customarily 
incurred expenses in entertaining existing clients at lunch at D.’s 
club or at restaurants. The firm’s three largest clients were three 
West End companies, the directors of which were for the sake of 
convenience interviewed at lunch in the West End, thereby leaving the 
rest of the day free for the partners’ routine work. Professional 


clients from the country and foreign marine underwriters with their 
London agents were frequently available only for lunch-time appoint- 
ments. If interviews had been held solely at the firm’s office certain 
clients might have been lost. Legal advice given to clients at lunches 
was charged to them in the normal way, but the charge never included 
the cost of the lunch, which was charged as an expense to profit and 
loss account. Expenses so charged included the cost of the partner’s 
own lunch when entertaining clients. The Special Commissioners 
found that the sum claimed was not money wholly and exclusively 
laid out or expended for the purposes of the firm’s profession for the 
reasons: (a) that the expenses in question had not been proved to be 
necessary for the carrying on of the firm’s profession, and (b) that 
the entertainment had the complexion, at least partially, of private 
or social hospitality. Roxburgh, J., allowed the firm’s appeal on the 
ground that the Special Commissioners’ first reason for their decision 
was wrong in law and that there was no evidence to support their 
second reason. The Crown’s appeal from that decision was unani- 
mously dismissed by the Court of Appeal (Bentleys, Stokes & Lowless 
v. Beeson, [1952] 2 All E.R. 82). ‘‘The sole question is whether the 
expenditure in question was ‘exclusively’ laid out for business pur- 
poses, that is: What was the motive or object in the mind of the two 
individuals responsible for the activities in question? It is well estab- 
lished that the question is one of fact: and again, therefore, the prob- 
lem seems simple enough. The difficulty, however, arises, as we think, 
from the nature of the activity in question. Entertaining involves 
inevitably the characteristic of hospitality: giving to charity or sub- 
scribing to a staff pension fund involves inevitably the object of 
benefaction: an undertaking to guarantee to a limited amount a 
national exhibition involves inevitably supporting that exhibition and 
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the purposes for which it has been organised. But the question in all 
such cases is: Was the entertaining, the charitable subscription, the 
guarantee, undertaken solely for the purposes of business, that is, 
solely with the object of promoting the business or its profit-earning 
capacity? It is, as we have said, a question of fact. And it is quite 
clear that the purpose must be the sole purpose. The paragraph says 
so in clear terms. If the activity be undertaken with the object both 
of promoting business and also with some other purpose, for example, 
with the object of indulging an independent wish of entertaining a 
friend or stranger or of supporting a charitable or benevolent object, 
then the paragraph is not satisfied though in the mind of the actor the 
business motive may predominate. For the statute so prescribes. 
Per contra, if, in truth, the sole object is business promotion, the 
expenditure is not disqualified because the nature of the activity 
necessarily involves some other result, or the attainment or further- 
ance of some other objective, since the latter result or objective is 
necessarily inherent in the act.’’ per the Court, at pp. 84-5. 


SUBSCRIPTIONS TO CLUBS 


A stock and share broker was denied a deduction under s. 51 (1) 
of subscriptions to certain clubs, as, on the facts, the connexion be- 
tween membership and the production of income was too remote to 
warrant the subscriptions being regarded as allowable deductions 
(12 C.T.B.R. Case 41). The following is an extract from the Board’s 
decision: ‘‘Matters such as this raise an obvious difficulty because 
social relationships have a tendency to become linked with business 
associations, and vice versa. As a rule men join social and sporting 
clubs in order to participate in the amenities provided. Sometimes 
membership arises from business motives, as where a company requires 
or expects its local manager to make himself known in circles where 
some advantage is likely to accrue to the company. There is also the 
individual who may be said to have a mixed motive in joining a 
club: he is not indifferent to the amenities, while not unmindful that 
membership may enable him to extend or solidify his business 
clientele.’’ The Board regarded the taxpayer in the above case as 
being of the last-mentioned type. 


PURCHASE OF HOUSE PROPERTY IN NAME OF 
TAXPAYER’S WIFE 


Purchase money provided by taxpayer’s employer 


A house property was purchased in the name of the taxpayer’s 
wife, the purchase money being provided by the employer of the 
taxpayer. There was a conflict of evidence. The taxpayer claimed 
that the transaction was a gift to his wife by his employer. The 
employer (who became hostile to the taxpayer when the latter left 
the employer’s service) asserted that it was not a gift, but a loan to 
the wife. In either event, the Board held that the husband was not 
assessable in respect of value of the property. ‘‘If there was a gift to 
the taxpayer’s wife, s. 26 (e) is plainly inapplicable. On that assump- 
tion, it could no doubt be conceded that the gift was made in respect 
of, or for or in relation, directly or indirectly to the taxpayer’s 
services to ‘AB’ and also that the gift was beneficial to him in the 
sense that, as the husband of the owner, he was able to use the 
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property as a place of residence but as the subject of the gift was 
land and the land was not ‘given or granted to him’ the value of the 
gift obviously cannot be included in his assessable income by virtue 
ef s. 26 (e).’’ (12 C.T.B.R. Case 16.) 


PAYMENTS TO RELATIVES BY WAY OF SHARE OF PROFITS 


The taxpayer agreed to pay one-fourth of the net profits of his 
business to each of his two sisters, who were actively employed as 
saleswomen in the business. The Commissioner allowed £416 in 
respect of each employee and disallowed the remainder. Held: Com- 
missioner’s decision upheld (12 C.T.B.R. Case 51). The Board 
pointed out that for the purpose of s. 65 (1) agreements of the above 
nature should be judged by commercial standards. ‘‘Where there is 
an agreement under which the relative’s future remuneration is a 
certain proportion of the taxpayer’s net profits (the amount neces- 
sarily being uncertain) that agreement cannot be treated as an over- 
riding circumstances. To adopt that course would be to ignore what 
appears to us to be the most cogent factor in deciding what is reason- 
able remuneration, namely, the value, nature and extent of the rela- 
tive’s services (which might be negligible or very considerable).’’ 


LONG SERVICE LEAVE PAYMENT TO RETIRING 
PUBLIC SERVANT TEMPORARILY RE-EMPLOYED 


Taxpayer, a public servant employed under the Public Service 
Act 1936-1949 (S.A.), reached the retiring age of 65 years on 22 June 
1948. In May 1948 the Minister approved payment to the taxpayer 
of £140 in respect of long service leave granted under s. 75 of the 
Act, such leave commencing on 22 June 1948. He ceased work on 
15 June 1948, but re-commenced on 24 June 1948, his re-employment 
as a temporary employee being authorised by s. 49a (6) of the Act. 
The appointment of taxpayer as an officer of the Public Service was 
determined on his being temporarily employed under s. 49a (6), and 
it thereupon became necessary for the Minister to pay him ‘‘the 
balance of the salary which would be payable to him during the 
eurrency of the long leave of absence,’’ namely, the sum of £140, 
payment of which had been previously approved but not actually 
made. The sum of £140 was paid to taxpayer on 25 June 1948—the 
day after his temporary employment commenced. Taxpayer claimed 
that only five per cent of the sum of £140 was assessable income. 


Decision: Claim disallowed. 2 C.T.B.R. (N.S.) (1951) Case No. 
8. ‘‘The position as it appears to us to be is that an officer of the 
South Australian Public Service qualifies for long service leave under 
s. 75 after the specified number of years of service and may receive his 
salary for the period of leave either during the currency of the leave 
or at its commencement. Where, however, such an officer is tempor- 
arily employed, whatever leave salary he has not up till then received 
is paid to him in accordance with s. 49a (6) of the Public Service Act. 
In the case of this taxpayer, he had reecived no part of his leave 
salary at the time of his temporary employment so that the ‘balance’ 
in his case was the whole amount. This amount may be regarded as 
having been paid to him, either in consequence of his having, by 
length of service, qualified for long service leave or in consequence of 
his temporary employment, or in consequence of the combination of 
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these two matters. But, we cannot regard it as having been paid to 
him in consequence of ‘retirement from, or the termination of, any 
office or employment’.’’ per Board No. 2. 


SALE OF MOTOR CARS USED BY EMPLOYEES OF 
MOTOR DEALER 


The taxpayer company sold ten motor cars which had been pro- 
vided for the use of its employees in carrying out their duties. The 
ears were not used for demonstration purposes. Held: that the cars 
were not trading stock, but were plant and should be treated for 
taxation purposes accordingly (British and American Motors Toronto 
Ltd. v. Minister of Nat. Rev. (1952), 5 Can. Tax A.B.C. 411; J. T. 
Labadie Ltd. v. Minister of Nat. Rev. (1952), 6 Can. Tax A.B.C. 13). 


TRAVELLING EXPENSES 
Deductible expenditure may exceed income derived 


The taxpayer, a superintendent of an assurance company, estab- 
lished that he had incurred travelling expenses during the relevant 
year amounting to £86 in the performance of his duties. His employer 
allowed only £54, and the Commissioner amended the deduction to 
this sum. Held: the sum of £86 was an allowable deduction (12 
C.T.B.R. Case 31). 


WHERE LEASE SOLD WITH OTHER ASSETS 


In the sale of an hotel business conducted on leasehold premises, 
no separate allocation was made of the sale price to the furniture and 
lease respectively. The Commissioner determined under s. 59 (3) (c) 
and s. 83 (2)(b) that of the sale price of £850, the amounts at- 
tributable to the furniture and the lease, respectively, were £510 and 
£340. The taxpayer claimed that the allocation should have been: 
furniture £800, lease £50. Held, on the facts, the amount attributable 
to the furniture should be £739 (its depreciated value) and that 
attributable to the lease should be £111 (12 C.T.B.R. Case 66). 

‘*The dependence of s. 83 (2) (6) upon s. 59 indicates that in this 
ease the proper course is to determine, first, how much of the sale 
price is attributable to the furniture, and that the amount to be 
attributed to the lease is necessarily the balance of that price. It is to 
be observed that the joint effect of ss. 59 (3)(c) and 83 (2)(b) is 
such that, whatever the decision of the Board may be, the net income 
of the partnership, as calculated by the Commissioner, cannot be 
affected; any apportionment of the total sale price, as between the 
furniture and the lease, will necessarily result in the inclusion of 
£111 in the net income. It, therefore, appears that the purpose of the 
taxpayer’s objection is to minimise the amount to be treated as income 
from property.’’ In the result, it was a profitless victory to the 
taxpayer, as the sum of £111 remained as income from property. 


DISTRIBUTION BY LIQUIDATOR IN SPECIE 


Real value of assets less than book values by amount in excess of 
accumulated profits 

Taxpayer was the legal and/or beneficial owner of all the shares 

in a private company which went into voluntary liquidation on 

3 May 1943. The company was formed in 1937, when it acquired the 
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business then carried on by taxpayer; the assets then acquired in- 
cluded goodwill for £9000, and pending contracts and orders for 
£1000. By agreement dated 22 May 1943, between the liquidator and 
the taxpayer, the liquidator assigned and transferred to the taxpayer 
the whole of the assets of the company as they existed in and were 
shown on the books of the company at 3 May 1943, and the taxpayer 
took over and agreed to pay all liabilities of the company and the 
costs of liquidation and to indemnify the liquidator. Among the 
items shown in the books were goodwill £11,414, patent rights £4000, 
and preliminary expenses £180; the foregoing items together with the 
book value of tangible assets totalled £23,337. The sum of £23,337 
exceeded the company’s external liabilities as shown in the books by 
£21,543, comprising paid-up capital £20,004 and a credit of £1539 on 
profit and loss account. Applying s. 47, the Commissioner treated the 
sum of £1539 as an assessable dividend in the hands of the taxpayer 
subject to a rebate under s. 107 on £222 thereof. On review of tax- 
payer’s objection it was contended (1) that the amount distributed 
must be caleulated after taking into account (a) all liabilities whether 
or not disclosed in the books at date of liquidation including liquida- 
tion expenses, and (b) the real value of assets distributed in specie 
and not their book values; and (2) that any accumulated profits at 
date of liquidation were fully absorbed in making good losses of paid- 
up capital so that no amount was deemed by s. 47 to be a dividend 
paid to the taxpayer out of the profits of the company. 

Decision: Taxpayer’s claim allowed. (i) The agreement of 22 
May 1943 was not a sale of the company’s assets or undertaking to 
the taxpayer, but was an effective way of complying with s. 282 of 
the Companies Act 1936 (N.S.W.) by distributing the assets to the 
taxpayer in specie, leaving him to satisfy the liabilities of the com- 
pany. (ii) On the evidence, the amount of the real values of the 
assets actually distributed to the taxpayer in specie was less than the 
book values thereof to an extent greater than the amount of £1539 
and, accordingly, there was no amount which could be deemed by 
s. 47 to be a dividend. (2 C.T.B.R. (N.S.) Case No. 33.) 


PAYMENTS, CONSEQUENT UPON DISSOLUTION OF 

PARTNERSHIP, BY ONE FORMER PARTNER TO 

ANOTHER TO ENABLE PAYER TO CONTINUE IN 
OCCUPATION OF PREMISES 


A partnership between two companies A and B, which had been 
conducted on rented premises, was dissolved. Monthly payments, up 
to a maximum of £1000, were paid by A to B in consideration of A 
being permitted to continue thereafter in occupation of the premises 
in which the business of the partnership had been conducted. 

Held (by majority): amounts so paid were an allowable deduc- 
tion. The Chairman (Mr. R. R. Gibson), who dissented, said: ‘‘The 
payments to B may, I think, be fairly described as compensation in a 
limited sum for vacating the premises and permanently waiving any 
claim to a tenancy thereof and, by thus removing the obstacle set up 
by the landlord, leaving the way clear to A to obtain a tenancy. The 
obvious purpose for which the payments were incurred or undertaken 
to be made by A was to obtain the tenancy without which it would 
have been unable to recommence its business. That seems to me 
clearly to designate the payments as outgoings of a capital nature.’’ 
With the Chairman’s reasons, the present writer respectfully agrees. 
(12 C.T.B.R. Case 37.) 
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IF TAXPAYER’S PRINCIPAL BUSINESS CONSISTS OF THE 

LENDING OF MONEY, ALL INTEREST WHICH IS THE 

PROCEEDS OF A BUSINESS IS INCOME FROM PERSONAL 
EXERTION 


In The Commercial Banking Co. of Sydney Lid. v. F.C. of T. 
(1950), 4 A.I.T.R. 406, it was held that in determining whether the 
lending of money is the principal business of a taxpayer, it is proper 
to look at the business in relation to its proceeds. In the present case, 
seventy-five per cent of its proceeds represented interest derived from 
the lending of money, and the activity of gaining that income was 
held to be the principal business activity of the taxpayer. Also, the 
interest derived from purchased securities, although not derived from 
the lending of money, was nevertheless the proceeds of a business 
carried on by the bank and therefore all interest derived by the bank, 
including the interest on purchased securities, was income from per- 
sonal exertion. 

In 12 C.T.B.R. Case 1, the taxpayer carried on two businesses, 
i.e. that of a cane-grower and that of a financier. The Board of 
Review No. 1 held the taxpayer’s principal business was not that of 
the lending of money, the taxpayer’s net income from cane-growing 
(not only for the relevant year but for the period of five years ending 
with that year) was more than four times as great as his gross income 
from the lending of money. The Board pointed out that the criterion 
of profit may sometimes be inconclusive, and it may occasionally be 
necessary to compare not only the returns from the business, but also 
the value of the capital employed and the extent of the activities in- 
volved in those businesses. 

In the above case, the Board correctly held interest arising from 
purchased equities and discounted promissory notes did not arise 
from a business of the lending of money. The Board nevertheless held 
the business actually carried on by the taxpayer included the pur- 
chasing of equities and the discounting of notes, i.e. the business of 
a financier. The Board concluded its reasons by stating that even if 
it had decided the main issue in the taxpayer’s favour, it would have 
held that the interest from the purchased equities and discounted 
notes was income from property. This statement is clearly incorrect, 
being contrary to the decision in the Commercial Banking Case, supra. 

The correct position may be illustrated by the following example 
of a case where the taxpayer’s principal business is the lending of 
money :— 

Net Income Personal Property 
Ezxertion 


Ineome of financier 
Interest on loans made direct to clients .. £5,600 
Interest on purchased securities .. 1,800 
Interest on balance of purchase money owing 
on sale of property, not being proceeds of 
above business ; a ee 
Income from professional business .. ee 1,400 
Rents ee - (is oa oe oy 900 


£8,800 £1,100 


WHERE PURCHASER UNAWARE OF NEED FOR REPAIRS 


During year ended 30 June 1949 taxpayer purchased two rent- 
producing properties. Shortly after the purchases, defects not pre- 
viously apparent were discovered. Taxayer claimed a deduction of 
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expenditure incurred in remedying these defects which were unknown 
to him at the time of purchase. 


Decision: Claim disallowed. 2 C.T.B.R. (N.S.) (1951) Case No. 
11. 


REPAIRS TO PROPERTY ACQUIRED UNDER WILL 


During year ended 30 June 1948 taxpayer expended £97 on 
ordinary repairs to a rent-producing property acquired by her under 
the will of a person who died in August 1947. The evidence indicated 
that the repairs were effected to remedy dilapidation which took place 
before taxpayer acquired the property. 


Decision: Claim disallowed as the expenditure was of a capital 
nature. (2 C.T.B.R. (N.S.) (1951) Case No. 17.) 


Taxpayer and his brother were each entitled to a half-share in 
the estate of their father, who died in July 1946. The estate included 
a modern block of rent-producing flats completed in January 1939; 
this property was transferred on 30 September 1947 to the two 
brothers. In a partnership return for the period 1 October 1947 to 
30 June 1948, a deduction was claimed of £1134 expended on (i) 
making good defects to, or renewing worn out parts of, the property 
or its equipment; (ii) painting interior of building; and (iii) paint- 
ing exterior of building. The Commissioner allowed 1/6th of the 
expenditure, namely, £189, as being applicable to the period subse- 
quent to the father’s death, but disallowed the remaining £945 as 
being expenditure of a capital nature. The Commissioner did not 
challenge that the expenditure was on work which was in the nature 
of repairs, but maintained that the expenditure was nevertheless of a 
capital nature ‘‘because it was not repair work the need for which 
arose during taxpayer’s ownership.’’ No evidence was produced by 
the taxpayer to show at what date the various items of repair became 
necessary, but information before the Board indicated that the 
property was in need of re-painting at the time of the father’s death. 


Decision: Taxpayer had failed to prove that any part of the sum 
of £945 was other than of a capital nature and, accordingly, no deduc- 
tion was allowable under either s. 53 or s. 51. (2 C.T.B.R. (N.S.) 
(1951) Case No. 18.) 


‘*To the extent that the defects which were remedied by the tax- 
payer and his brother had come into existence prior to the death of 
the father, I think it is right to infer that the capital value of the 
property at the date of death was thereby reduced below what it 
would have been if these defects had been put right by the father in 
his lifetime and I think that it is right to assume also that the cost 
of these repairs, if estimated at the date of death, could be regarded 
as a measure of the difference in capital values. In the present case, 
the Commissioner claims, in effect, that the disallowed expenditure of 
£945 was incurred by the taxpayer and his brother, not to maintain 
the property in what may be described as the state of disrepair which 
was evident when they acquired it, but to enhance its value and restore 
it to a condition necessary to enable them to continue to demand a 
rental income on existing levels. To the extent that the expenditure 
upon repairs was necessary to obtain this result, I find that it was of a 
capital nature.’’ per Mr. R. A. Cotes. 
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Referring to the apportionment of expenditure upon repairs in 
such a case as the above, Mr. R. A. Cotes said: ‘‘Section 53 is con- 
cerned with expenditure upon repairs, which is something quite dis- 
tinct from depreciation—a term which appears to me to be more 
appropriate to describe a gradual deterioration of property or equip- 
ment due to use or effluxion of time. It seems to me that in many 
ecases—and where it is practicable to do so—a more appropriate 
method to apply in deciding whether a repair is or is not attributable 
to any period would be to ascertain, not over what period it is esti- 
mated that a fault has been developing or what period has elapsed 
since the property concerned was last painted, but rather at what 
point of time the actual repair became necessary.’’ 


INCOME TAX IS NOT AN EXPENSE INCURRED IN EARNING 
INCOME 


A company, resident in Eire, was subject to Eire taxes on the 
whole of its profits including those from two branches in England. 
These branch profits were also subject to U.K. tax. The company 
sought to deduct in its U.K. assessment a proportion of the Eire taxes 
in computing the profits of the U.K. branches. Held: (inter alia) by 
the House of Lords, disallowing the claim, that the Eire taxes were 
not disbursements wholly and exclusively laid out for the purposes 
of the company’s trade in the U.K. within the meaning of the U.K. Act; 
they were not paid for the purpose of earning profits, but were 
an application of the profits when made. (J.R. Comrs. v. Dowdell 
O’Mahoney & Co. Ltd., [1952] 1 All E.R. 531.) 


COMPENSATION FOR CANCELLATION OF 
ONE OF SEVERAL AGENCIES 


The taxpayer, an agent for the sale of machinery and explosives, 
had held an agency in explosives for I.C.I. Ltd., together with eight 
agencies for machinery. The I.C.I. agency was at will and represented 
30 to 45 per cent of the taxpayer’s earnings. The I.C.I. agency was 
terminated in 1948 by payment by I.C.I. Ltd. to the taxpayer of 
(a) £5320 as compensation for loss of the agency, (b) £590 for re- 
strictive covenant, and £800 for explosives stores and magazines. 
The Crown conceded that the last two sums were not subject to tax, 
but that the sum of £5320 was assessable. Held, by the Scottish 
Court of Session, that the £5320 in respect of the loss of the agency 
out of several—a normal trading risk—was an assessable trading 
receipt (J.R. Comrs. v. Fleming & Co. (Machinery) Ltd., [1951] 
T.R. 415). 

The following extract from para. [373] of Commonwealth Income 
Tax Law & Practice, Third Edition, at p. 163, is given by way of 
comment on the above decision :— 


‘*In C.T.B.R. Ref. 1/1946 the Chairman of the Board of Review 
considered there were no logical grounds for differentiating between 
a sole agency and a case where the agency lost was one of several. 
With this view the writers respectfully agree. The distinctions drawn 
under the four heads cited above would find joy in the heart of a 
Duns Scotus but, in the writers’ opinion, they trample on common 
sense.’’ 
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AUSTRALIAN RESIDENTS SETTLING IN U.K. 
U.K. TAX POSITION FOR FIRST YEAR IN THE U.K. 


By A. G. Davies 
Barrister-at-law, London 


Jones is a resident of Australia. He is a partner in a trading 
business, and owns (a) shares in Australian companies, (b) Common- 
wealth Government loans, and (ce) house property let by him. He 
decides to leave Australia and settle permanently in England. He 
arrives in England on 15 September 1952, and it may be assumed that 
he became ordinarily resident in England as from that date. He keeps 
all his Australian investments and property and remains a member 
of the partnership, but he takes no part whatever in the business, 
which is managed and conducted entirely in Australia. In a word, 
he becomes a sleeping partner. 


The question of the basis of assessment in the United Kingdom 
depends mainly on whether Jones can be said to have had his domicile 
of origin in Australia. It is assumed for the purpose of this note that 
this statement could be proved. Unless, therefore, Jones is prepared 
to admit that he has abandoned his domicile of origin in Australia in 
favour of a domicile of choice in the United Kingdom (and there is 
no apparent advantage in his doing so), he could probably show the 
Inland Revenue (it is not difficult of proof) that he had not aban- 
doned his domicile of origin. It is unlikely that the Inland Revenue 
could contradict his assertion, and it is unlikely that they would 
strenuously seek to do so if there was some evidence for his assertion. 


It is assumed that Jones can satisfy the Commissioners of Inland 
Revenue that he is not domiciled in the United Kingdom (s. 132 (2), 
Income Tax Act 1952), and that accordingly his U.K. tax liabilities 
are limited to the actual sums received in the United Kingdom 
(s. 132 (3), Income Tax Act 1952) as distinct from the normal 
Case V liability on the full amount of income arising on foreign 
possession out of the United Kingdom (s. 132 (1), Income Taz Act 
1952). 


The legal basis of assessment to United Kingdom income tax will 
therefore (on the assumption that all the sources of income are con- 
tinuing sources and do not include fresh sources of income) be the 
full amount of the actual sums received in the United Kingdom in 
the year preceding the year of assessment (s. 132 (1), Income Tax Act 
1952). Jones would, however, be badly advised if he were led to think 
that the question was as simple as that. 


In parenthesis, it may be stated that prior to the decision in 
Carter v. Sharon, 20 T.C. 229, it was not even clear whether the 
preceding-year basis applied in the case of the person newly-arrived 
in the U.K. in respect of his non-U.K. income, but that case decided 
(paragraphs 1 to 12 of the stated case and pp. 234-7 of the judgment) 
that the phrase ‘‘the year in which income is first received’’ in 
s. 29 (1), proviso (b), of the Finance Act 1926 is to be construed 
without reference to the date on which the taxpayer is first resident 
in the U.K. 


In order to take advantage of the peculiarities of the remittance 
basis of assessment, Jones should have been advised to remit to the 
U.K. such money as he had available out of the sources mentioned at 
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least two years before he arrived in the U.K. The reason for this is 
that where income was received in the U.K. on or before 6 April of the 
year preceding (i.e. the year ended 5 April 1952) the year of assess- 
ment (i.e. the year ended 5 April 1953) the assessment for the first 
year of residence (1952-3) must be based on the remittances made in 
the preceding year (1951-2) notwithstanding the fact that Jones was 
not resident in the U.K. for the year 1951-2. Jones will have been 
advised to remit to the U.K. (out of income) by 5 April 1951 at the 
latest. On this assumption, assessments for 1952-3 will be on the pre- 
ceding-year basis, and will be nil. 


If, however, Jones has not been properly advised regarding the 
idiosyncracies of U.K. methods of assessment and did not remit prior 
to 5 April 1951 at the latest, he will be liable to assessment on the 
commencing basis for the year ended 5 April 1953 on the full amount 
of the income remitted in that year (see s. 1383 (2), Income Tax Act 
1952). This legal liability is, however, subject to an administrative 
concession in practice, by the Board of Inland Revenue. In order to 
explain how this operates, it is necessary to refer to what would have 
happened if the income had been assessed on the basis of the income 
arising in the previous year of assessment. 


If Jones had abandoned Australia as his domicile of origin and, 
regardless of the tax consequences, embraced the U.K. as his domicile 
of choice, he would be assessable for the year of assessment ended 
5 April 1953 on the basis of the income arising from the various 
sources in Australia in the year ended 5 April 1952 (the date when 
residence and ordinary residence in the U.K. begins is irrelevent for 
the purpose of deciding when the income first arose; see Black v. 
Whitlock, 16 T.C. 723). 


The Inland Revenue would, however, only assess the proportion 
of the income arising for the year ended 5 April 1952 which the 
period from 15 September 1952 to 5 April 1953 bears to the whole 
year to 5 April 1953 (i.e. 50 per cent). There is no similar concession 
in respect of income assessed on a remittance basis, i.e. there is no 
proportionate reduction of whatever assessment would have been 
raised under the legal rule of liability. There is, however, a con- 
cession to remittance cases, and it is this: the assessment for the first 
year of assessment (to 5 April 1953) may be restricted to a proportion 
of the amount which would have been assessable had the arising basis 
been applicable. Supposing, for instance, the remittances out of in- 
come in Australia for the year ended 5 April 1953 (these being the 
first remittances ever made) were £1500. The assessment on a re- 
mittanee basis for 1952-3 would be £1500. The amount of the income 
arising in Australia in the year ended 5 April 1952 (the ‘‘preceding 
year’’) was £1800. Had the U.K. assessment been on the income- 
arising basis, the concession applied would reduce the assessment for 
1952-3 to 50 per cent of £1800, namely £900. As the income is on the 
remittance basis of assessment, the concession applied is to assess for 
1952-3 the sum of £900 instead of £1500. 


A point to watch is that if Jones’s first remittance of income is 
in the year ended 5 April 1953, then in addition to being liable for 
1952-3 on the actual income remitted in that year (subject to the 
administrative concession), he will have to follow the basis of assess- 
ment through on remittances under s. 133 of the Income Taz Act 
1952, i.e. : 
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First year of remittance (1952-3) Actual amount of remittance 

assessed. 

Second ,, ,, - (1953-4) Actual amount of remittance 

assessed. 

Third ,, (1954-5) Amount of remittance in preceding 

year assessed, but with option to 
be assessed on actual remittance of 
year. 

Fourth ,,_,, (1955-6) Amount of remittance in preceding 

year assessed. 
It will.thus be seen that there is an element of a gamble in the basis 
of remittances assessed, which should appeal to Australians. One 
year’s remittances will be the measure for two years’ assessments. A 
word to the wise is enough. 

The only other point of substance to be mentioned is that 
although Jones is only resident and ordinarily resident in the U.K. 
from 15 September 1952-3 and is only assessed to a proportion of 
what he would otherwise have been assessed to that year, he is entitled 
to the whole of his personal allowances and reliefs as if he had been 
resident throughout the year of assessment. 

(In order to avoid further complications in a situation that has 
already made Jones pine for the relative simplicity of the Australian 
tax system, the double-tax angles of the problem have been ignored.) 

The joker who coined the phrase that the only certainties were 
death and taxes would have been wise to limit his wisecrack to the 
first-mentioned impediment. It can be truly said that the complexi- 
ties and uncertainties of the law on the point dealt with in this note 
are well matched by the complications of administrative practice. 
But no potential migrant from Australia to the U.K. should overlook 
the possibilities suggested above, which include a bonus equal to 
100 per cent of the U.K. tax payable on the first year’s assessment 
on the Australian income, plus an unquantified reduction of the 
annual U.K. taxes dependent on the ratio of income unremitted to 
total income arising, less the appropriate double tax set-offs. 

The points may be illustrated by the following example :— 


Jones has a wife and three children under 16 (who possess no income of 
their own). He remitted £5000 to the U.K. on 4 April 1951 out of his accumulated 
income; no remittances made in year to 5 April 1952; remittance made 31 March 
1953, £2000. His total income arising for the years to 5 April 1952 and 5 April 
1953 was as follows: 

Year to Year to 
5 April 1952 5 April 1953 
(Australian) Partnership profit (share) .. £2,500 £3,500 
(Australian) Interest from Commonwealth 
PE Oe ee 500 500 
(Australian) Rents from let property .. £350 
Less outgoings on repairs and 
maintenance .. .. .. 370 
(Australian) Dividends from Australian 
companies a ee 
(U.K.) Dividends from U.K. com- 
panies oe ae (similar 
dividend 
also re- 
ceived in 
year to 
5 April 
1954) 





£3,200 £5,250 
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LIABILITY TO U.K. TAX 1952-3 


On Australian income (remittance basis) nk” a Nil 
Dividends from U.K. companies .. .. .. .. £750 0 0 
Tax deducted on payment @ 9/6 .. .. .. .. £356 5 0 
Allowances due— 

Personal allowance .. 210 @ 9/6 

Child allowances .. 255 @ 9/6 


465 @ 9/6 £220 17 
Reduced rate relief— 
100 @ 6/6 pa S50 teks xe 32 10 
150 @ 4/- eee ae 30 0 
35 @ 2/- ae < See Y 3 10 
U.K. tax repayment due 1952-3 .. 


LIABILITY TO U.K. TAX 1953-4* 


On Australian income (remittance basis) .. .. £2,00 
On dividends from U.K. companies os 75 


Taxable income ee ee nee 
Less personal allowance as. oe” ee 
child allowances .. .. .. 255 


pO, ey 

100 @ 3/- £15 
150 @ 5/6 41 
150 @ 7/6 56 

1,885 @ 9/6 

Less tax deducted 

from dividend .. 750 @ 9/6 
1,135 @ 9/6 539 
Surtax  «- 0 = o- 50 
250 @ 2/6 31 


£732 17 


* Subject to double tax set-off in respect of Australian taxes. 


(Note: There is no provision by which the loss on house property let in the 
year 5 April 1952 can be set-off either against other income of that year or by 
carry-forward against subsequent income from the same source.) 


TIMBER FELLED FOR SALE 


In I.R. Comrs. v. Williamson Bros. (1950), 31 T.C. 370, the tax- 
payer firm, which carried on business as timber merchants and saw- 
millers, purchased an estate which included sixty acres of woodlands. 
A question arose as to whether the firm’s profits from the timber were 
referable to its occupation of the woodlands so as to be covered by the 
firm’s Sched. B. assessments, or as to whether those profits were refer- 
able to a separate and distinct operation unconnected with such 
occupation and therefore chargeable under Case 1 of Sched. D of the 
English Act. The Special Commissioners found that the timber was 
not cut to specified lengths or into planks but was sent out in a rough 
state and that the firm’s profits from the timber were referable to its 
occupation of the woodlands. The Scottish Court of Session dismissed 
an appeal by the Crown. At p. 378 Lord Keith observed that the use 
of sawmilling plant for the normal preparation of the cut timber for 
the market would be only reasonable. ‘‘If the (taxpayers) here had 
merely sawn up the felled trees into planks, beams and billets of the 
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recognised dimensions and sold them in that form as raw material, 
would they have been doing anything more than preparing the fruits 
of the soil for market? By shaping them into pit-props and poles— 
if in fact that is what they did—have they done anything more in 
preparing the fruits of the soil for market than if they had sawn them 
up into planks? Indeed, have they done as much?’’: per the Lord 
President (Cooper) at p. 380. 


VALUE OF STOCK ON HAND FALSELY OVERSTATED 


In an unsuccessful attempt to obtain bank accommodation tax- 
payer company’s accounts for the year ended 30 June, 1946, were 
prepared on the basis of falsified stock sheets prepared by one of the 
directors. The company went into liquidation in March, 1947, when 
the liquidator lodged a return of income for year ended 30 June, 1946, 
and claimed therein that closing stock as shown in the audited accounts 
was overstated by £1,293. The Commissioner assessed on the basis of 
the accounts. At the hearing of the company’s objection the Board 
accepted evidence that stock to a value of £1,085 was actually the 
personal property of a director and that further stock to a value of 
£154 had never at any time belonged to the company. 


Decision: Company’s claim allowed to extent of £1,239. (2 
C.T.B.R. (N.S.) (1951), Case No. 7.) 


SALE OF COPYRIGHT BY AUTHOR 


Consideration received as royalty on each book sold 


By virtue of an agreement made between the author of a book 
already written and the publishers, the former assigned his copy- 
right therein to the latter, in consideration of the publishers’ bearing 
the whole cost of printing the book and paying the author a royalty 
of 2s. on every copy of the book sold. The sum received as royalties 
was treated by the Commissioner as being income other than salary 
and wages. On appeal against the assessment, Cornish, J., of the 
Supreme Court (N.Z.), held that the transaction between the author 
and the publishers was a sale of property; and, despite the use of the 
term ‘‘royalty’’ in the agreement, the consideration was not con- 
verted from capital into income in the hands of the author by the 
agreed mode of payment of instalments (C. of T. (N.Z.) v. Dalglish 
(1949), 5 A.I.T.R. (in course of publication) ). 


It is considered that sums received in the above circumstances 
would be assessable under the specific provisions of s. 26 (f) of the 
Commonwealth Act. 


EXPENDITURE INCURRED BY MOTION PICTURE 
EXHIBITOR IN OPPOSING APPLICATION FOR 
LICENCE TO ESTABLISH ANOTHER THEATRE 


The decision of Williams, J., in Broken Hill Theatres Pty. Ltd. 
v. F.C. of T. (1951), 5 A.I.T.R. 130, noted under the above heading 
at p. 49 of the October 1951 issue of Current Tazation, has been 
unanimously affirmed by the Full Court, 2 June 1952. 
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PLANT FORFEITED TO CROWN IS NOT 
“DISPOSED OF, LOST OR DESTROYED” 


In December 1947 two motor vehicles owned by the taxpayer 
were used in the conveyance of goods the importation of which was 
unlawful, and were seized as forfeited to His Majesty under the 
Customs Act 1901-1947. In January 1948 the vehicles were returned 
to taxpayer on payment of £352. Taxpayer claimed (i) a deduction 
under s. 59 (1) of the depreciated value at date of forfeiture and 
(ii) depreciation under s. 57 A based on the sum of £352 as represent- 
ing the cost of the plant acquired. 

Decision: (i) Claim under s. 59 (1) rejected. (ii) Claim under 
s. 57 A allowed. (2 C.T.B.R. (N.S.) (1951), Case No. 14.) 

‘“We are of opinion that the claim under s. 59 (1) of the Income 
Tax Assessment Act fails. The vehicles were not disposed of because 
such expression implies an act of volition on the part of the taxpayer 
which is absent on a forfeiture; they were not lost, since the taxpayer 
knew where they were, but could not obtain their return as ownership 
as well as possession had passed from him; and they were obviously 
not destroyed,’’ per Board No. 3. 


INTEREST ON MONEY BORROWED TO PAY STATE INCOME 
TAX A REFUND OF WHICH WAS ASSESSABLE ON RECEIPT 


A company paid, on account of a deceased shareholder, State and 
Federal income taxes assessed in respect of years of income ended 
30 June 1939 and 1940. The amounts so paid during the years ended 
30 June 1940 and 1941 respectively were debited to an account in the 
name of the trustees. The trustees lodged objections to the assess- 
ments and, as a result, refunds were received on 22 May 1946 and 
credited by the company to the trustees’ account. At the same time 
the company debited the trustees’ account with interest caleulated at 
44 per cent per annum simple interest on the daily balance of the 
account from May 1940 to 31 May 1946. The refund of State tax was 
assessable income of the year ended 30 June 1946. The trustees 
claimed a deduction of so much of the interest as was attributable to 
money borrowed to pay the State income tax which was refunded. 

Decision (Mr. A. Fletcher and Mr. J. F. McCaffrey, Mr. H. H. 
Antcliff dissenting): Claim disallowed. (2 C.T.B.R. (N.S.) (1951) 
Case No. 18). 

It is considered that on the authority of Begg v. D.C. of T. 
(1937), 1 A.I.T.R. 78, and Public Trustee v. C. of T. (N.Z.), [1938] 
N.Z.L.R. 436, the whole of the interest paid on money borrowed to 
pay Commonwealth and State income taxes on the bonus shares is an 
allowable deduction under s. 51. Applying the dicta of Myers, CWJ., 
in Public Trustee v. C. of T., supra, to the instant case, the money 
borrowed enabled the Commonwealth and State taxes on the bonus 
shares to be paid, and left the money so borrowed or its equivalent in 
bonus shares in the estate te be employed in the production of assess- 
able income. 

The fact that a portion of the State income tax was refunded and 
that the refund was assessable for Commonwealth purposes is beside 
the point. In this view, the deduction in 2 C.T.B.R. (N.S.) Case No. 
13 was claimed, and the case was consequently decided, on an entirely 
wrong footing. 
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PRIVATE COMPANIES 

Division 7 of Part III of the Principal Act was repealed and a 
new Division inserted in its stead by the Assessment Act (No. 3) of 
1952, which received the Royal Assent on 18 November 1952. 

The new Division imposes additional tax on the undistributed 
amount at a flat rate of 10s. in the £1. The undistributed amount is 
the amount remaining after deducting from the distributable income 
the sum of the retention allowance and the dividends (other than 
dividends exempt under s. 44 (2) or new s. 107) paid within the 
prescribed period. The prescribed period is the period of one year 
commencing two months before the end of the year of income. The 
new Division 7 first applies in respect of year of income ended 30 June 
1952. Thus any dividends paid by a private company within the 
period of one year that commenced on 1 May 1952 and ends on 
30 April 1953 will be taken into account in ascertaining the undis- 
tributed amount of year ended 30 June 1952. As a transition pro- 
vision new s. 105a (2) provides that in relation to the first year of 
income after the year of income that ended on 30 June 1951 (or 
substituted accounting period), dividends paid during the first ten 
months of the 1951-1952 income year (not being dividends taken into 
account in ascertaining the undistributed amount for the 1950-1951 
income year) shall be deemed to be paid during the prescribed period. 
As a further transition provision, s. 17 (2) of the Amending Act 
empowers the Commissioner to extend the prescribed period in rela- 
tion to the year of income ended 30 June 1952. The provisions of 
new Division 7 will be dealt with in detail in the January issue of 
Current Taxation. 


TRADING STOCK DISPOSED OF OTHERWISE THAN IN THE 
ORDINARY COURSE OF BUSINESS 


Prior to the amendment effected by Assessment Act (No. 3) of 
1952, s. 36 (1) applied to trading stock, ete., ‘where the whole or any 
part of the assets of a business carried on by a taxpayer is disposed 
of by sale or otherwise howsoever, whether for the purpose of putting 
an end to the business or any part thereof or not.’’ The broad 
principle on which s. 36 (1) is based is that any profit arising from 
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the disposal of trading stock (including live stock) should be subject 
to tax, whether or not the stock is disposed of in the ordinary course 
of business. In general, no such specific provision as s. 36 (1) is 
necessary to ensure that profit arising from disposals of trading stock 
in the ordinary course of business shall be assessable to tax because 
such profits are ‘‘income’’ within the generally accepted meaning of 
that term. In the absence of a provision such as s. 36 (1), however, it 
would appear that profits arising from the disposal of trading stock 
upon the cessation of business would be regarded as capital gains not 
subject to tax. cf. C. of T. (W.A.) v. Newman (1921), 29 C.L.R. 484; 
Hickman vy. F.C. of T. (1922), 31 C.L.R. 232, and N.S.W. Land and 
Agency Co. Lid. v. C. of T. (1926), 26 S.R. (N.S.W.) 56. Accordingly, 
old s. 36 (1) was expressed as applying to disposals ‘‘whether for 
the purpose of putting an end to the business or any part thereof or 
not.’’ Whilst this wording ensured the effective taxation of profits 
arising from the disposal of trading stock in a clearing or walk-in 
walk-out sale, doubts have recently been expressed as to the effective- 
ness of the provision in other cases—as, for example, in regard to 
gifts of trading stock: cf. Farnsworth v. F.C. of T. (1949), 4 A.I.T.R. 
258 and 1 C.T.B.R. (N.S.), Case 54. 


In order that s. 36 (1) might fulfil its intended purpose of reach- 
ing all profits arising from the disposal of trading stock where those 
profits do not fall within the strict meaning of ‘‘income,’’ the reference 
in old s. 36 (1) to ‘‘ putting an end to the business’’ has been omitted 
and new s. 36 (1) is expressed as applying to disposals which are 
‘*not in the ordinary course of carrying on’’ a business of the tax- 


payer. The statutory terms of the new provision are thus brought 
into line with the judicial declaration in Farnsworth’s Case, supra, 
that old s. 36 (1) had no application to the regular disposal of trading 
stock in the ordinary course of carrying on a business. Moreover, 
new s. 36 (1) explicitly states that the provision applies to disposals 
‘*by sale, gift, or otherwise.’’ 

It is important to observe that new s. 36 (1) applies only to a 


c 


disposal ‘‘by sale, gift, or otherwise’’ where the disposal is ‘‘not in 
the ordinary course of carrying on’’ business. If a gift of trading 
stock be made ‘‘in the ordinary course of’’ carrying on business—as, 
for example, by a retailer by way of bonus to a customer who has 
bought goods to a stated value—the value of such a gift is not assess- 
able in terms of s. 36 (1). Further, it is submitted, the value of such 
a gift of trading stock is not ‘‘income’’ as that term is generally 
understood, for it would affront the ordinary usage of language to 
describe the value of a trade gift of stock as ‘‘income’’ of the donor. 
On the other hand a gift of, say, a bale of wool by a grazier to some 
local deserving cause would be caught by the terms of new s. 36 (1) 
because such a gift would generally be ‘‘not in the ordinary course of 
carrying on’’ the grazier’s business. It will be seen from the fore- 
going that a vital test in deciding whether any disposal (by sale, gift, 
or otherwise) is within the terms of new s. 36 (1) is to determine 
whether or not the disposal in question is ‘‘in the ordinary course of’’ 
carrying on the disponor’s business. The question is one of fact 
which depends, it is suggested, upon two considerations: (1) the 
nature of the business, and (2) the general custom of the trade. 


The practical effect of s. 36 (1) is to include in the assessable 
income of the person disposing of trading stock the market value of 
the stock on the day of disposal. Conversely, the person acquiring the 
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trading stock is allowed a deduction of that value, as he is deemed to 
have purchased the stock. ‘‘Trading stock’’ is defined in s. 6 of the 
Act as including anything produced, manufactured, acquired or 
purchased for the purposes of manufacture, sale or exchange. Live 
stock is expressly included in the definition. 

In addition to disposals of trading stock, as so defined s. 36 (1) 
applies to disposals of standing or growing crops, crop-stools, and 
trees which have been planted and tended for the purpose of sale, 
where that property forms part of the assets of a business carried on 
by the person making the disposal. This extension of the general 
meaning of trading stock was provided in old s. 36 (1) and is retained 
in that provision as amended. 

New s. 36 (1) first applies in respect of disposals made during 
year of income ended 30 June 1953. 


DISPOSAL OF TRADING STOCK AND DEPRECIATED 
PROPERTY ON CHANGE OF OWNERSHIP OR 
INTERESTS 


Considerable doubt existed for many years on the question 
whether a liability to income tax arose in respect of the value of 
trading stock (and depreciated property, as to which see hereunder) 
which changes ownership, or the interests in which are transferred, 
on— 

(a) the formation of a partnership by a sole trader, or by two 
or more traders joining forces; 

(b) a variation of the members, or in the interests of members, 
constituting a partnership; or 

(c) the dissolution of a partnership, the partners, or some of 
them, taking over the trading stock either separately or as 
a new partnership. 

One view, upon which many income tax assessments have been 
based, was that the transfer of interests in partnership assets, includ- 
ing trading stock, amounted to a constructive disposal of those assets. 
In accordance with this view, s. 36 has been applied to tax partners 
on the market value of such stock, even though there has not been a 
realised profit out of which the tax could be paid. 

A contrary view is that s. 36 does not apply to the transfer of a 
fractional interest in trading stock, or to the vesting in another person 
of an individual share in trading stock, upon the formation, variation 
or dissolution of a partnership. 

The latter view was declared to be correct by the High Court in 
Rose v. F.C. of T. (1951), 5 A.I.T.R. 197. The decision in that case 
went upon the basis that old s. 36 (1), in speaking of assets ‘‘disposed 
of,’’ was directed at the disposal of the entirety of ownership, includ- 
ing the right to possession of the assets or property. Thus it is con- 
sidered that the sub-stratum of the decision rested on the nature of a 
partner’s interest in partnership property. There are two views as to 
the nature of such an interest. One view, which is stated in Common- 
wealth Income Tax Law & Practice, 3rd Ed., para. 644, is that a 
partner’s interest in partnership property is, in effect, no more than a 
right to a share in the distribution of the assets. The other and, it 
would see, the better view is expressed in Manley v. Sartori, [1927] 
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1 Ch. 157, by Romer, J., at pp. 163-4: ‘‘He has an unascertained in- 
terest in every single asset of the partnership, and it is not right to 
regard him as being merely entitled to a particular sum of cash ascer- 
tained from the balance sheet of the partnership. ...’’ Citing this and 
other authorities, Jordan, C.J., delivering the judgment of the Court 
in McCaughey v. Stamp Duties Commissioner, 46 S.R. (N.S.W.) 192, 
at p. 202, said: ‘‘... Although the proprietary rights of each partner 
in the partnership property are conditioned by the right of each to 
require the property to be applied and disposed of for partnership 
purposes, each partner has an unascertained interest in every single 
piece of property for the time being belonging to the partnership, 
not a mere right to a share in whatever balance may be found upon a 
winding-up.’’ And see per Rich, J., in Trustees, Executors & Agency 
Co. Ltd. v. F.C. of T., 69 C.L.R. 270, at p. 285. 

The word ‘‘property’’ as used in s. 36 (1) (both before and after 
the 1952 amendment) may denote either objects of proprietary rights, 
such as pieces of land, animals and machines; or the proprietary 
rights themselves. Now ‘‘the bundle of proprietary rights’’ relating 
to a particular object may be vested in a single person, or divided 
amongst a number of persons as, for instance, the members of a 
partnership. However, as the decision in Rose’s Case showed, the 
term ‘‘property’’ in s. 36 (1) is used as denoting objects of pro- 
prietary rights, being tangible things such as ‘‘trading stock’’; it 
followed, therefore, that the section is directed at the disposal of 
things, of objects. 

The above discussion of the nature of a partner’s interest in 
partnership property is necessary for a proper understanding of new 
s. 36a, which is designed to clarify the tax position in regard to 
transfers of interests in trading stock, particularly where the trans- 
fers are associated with the formation, variation or dissolution of a 
partnership. Section 36a (1) provides that ‘‘where...a change has 
occurred in the ownership of, or of the interests of persons in, pro- 
perty constituting the whole or part of the assets of a business and 
being trading stock ...and the person, or one or more of the persons, 
who owned the property before the change has or have an interest in 
the property after the change’’ then new s. 36 applies as if there had 
been a disposal of the whole of the property. 


Two observations are made on the foregoing provision: first, 
s. 36a is plainly directed at changes in ownership of the ‘‘bundle of 
proprietary rights’’ in ‘‘property’’ being trading stock, ete., whereas 
s. 36, both before and after the 1952 amendment, is directed solely at 
disposals of objects of proprietary rights; secondly, the disposal 
deemed to be made in terms of s. 36a takes place only where ‘‘the 
person, or one or more of the persons, who owned the property before 
the change has or have an interest in the property after the change.”’ 
Thus if A and B are in partnership and A disposes of his share in the 
partnership to E, that change of interests is deemed to be a disposal 
by A and B to B and E. 

Whilst s. 36a applies to any change in interests or ownership, so 
long as one of the parties who owned the trading stock before the 
change is one of the persons owning the stock after the change, the 
new provision has particular application in the case of the formation 
or dissolution of a partnership—as, for example, where a father takes 
his son into partnership, or where a partnership is dissolved by one 
partner buying the shares of retiring partners. It applies also where 
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there is a variation in the membership of a partnership or in the 
interests of members. (But it is submitted that the new legislation has 
no application where all the members of a partnership dispose inde- 
pendently and simultaneously of their individual interests to a new 
person or persons—see hereunder. ) 

However, it is to be noted that, as appears hereafter, the new 
provision gives the parties concerned an opportunity of deciding for 
themselves whether a change of interests should be treated as a dis- 
posal, for the purposes of s. 36, or whether, upon their unanimous 
agreement, the business should be treated as a continuing one. 

Like s. 36 of the Principal Act, new s. 36a applies not only to 
disposals of trading stock, as defined in s. 6 of the Principal Act, but 
also to disposals of standing or growing crops, crop-stools, and trees 
planted and tended for the purposes of sale. 


Where every person with an interest disposes of that interest 


In his explanatory notes the Treasurer said: ‘‘ Where there is a 
complete change of ownership or interests in a business as, for 
example, where the partnership of A and B sells its business—to the 
partnership of C and D—a disposal of the assets of the business clearly 
takes place. In these circumstances, s. 36 (1) of the Principal Act 
operates to include in the assessable income of A and B the market 
value of trading stock included in the disposal and to allow C and D 
a deduction of that amount.”’ 

If the attempted explanation of the decision in Rose v. F.C. of T. 
(1951), 5 A.I.T.R. 197, given above is correct, it is considered that 
the Treasurer’s statement as quoted is based on an inadequate under- 
standing of Rose’s Case. For if A and B individually and by separate 
agreement each expressed to take effect at the same specified time 
dispose of their respective undivided interests, then what A and B 
each disposes of is his individual interest in the partnership. In this 
view it would follow that s. 36 (1) has no operation and, further, 
s. 36a (1) has no operation because neither A nor B has any interest 
in the property after the change of ownership or interests. 


Agreement to be treated as continuing business 


The extension of the principles underlying s. 36 to any change of 
ownership or interest in trading stock occurring as the result of the 
formation, variation or dissolution of a partnership would, in many 
eases, result in the taxation of unrealised profits. For example, if one 
partner sold his share in a continuing partnership, the 1952 amend- 
ment would but for safeguards provided require the transaction to 
be regarded as a disposal of the whole of the assets by the partnership, 
as formerly constituted, to the partnership as newly constituted. 
Moreover, the market value of trading stock included in those assets 
would be regarded as consideration received for the disposal of the 
stock. The partners remaining in the business might thus be required 
to pay tax on a notional profit arising from the disposal of trading 
stock before it became a real profit. 

In other cases, however, the transfer of a share or interest in 
trading stock gives rise to a real profit to the transferor who, under 
the law prior to the 1952 amendment, escaped tax on that profit. On 
the other hand, the transferee was penalised by not being allowed a 
deduction of the full amount he had paid for the interest in the 
trading stock he acquired. 
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As a safeguard in such eases as the above, the Commonwealth 
Committee on Taxation in making its recommendations proposed 
that, where a change of interests in trading stock is required to be 
treated as a disposal of that stock, the parties concerned should be 
given the right of election (if they unanimously agree) to value the 
stock as if there had been a continuing business without the forma- 
tion, variation or dissolution of the partnership. Accordingly, in 
eases where s. 36a (1) deems a change of interests in trading stock 
to be a disposal within the meaning of s. 36 of the Act, s. 36a (2) 
provides that the parties concerned may, upon unanimous agreement, 
elect to be treated as though no disposal had taken place. 


In the absence of such an election, the effect of s. 36a (1) is to 
include in the assessable income of the person or partnership by whom 
the disposal is deemed to be made the market value of the trading 
stock in question. 

Where, however, the parties to the transaction unanimously 
decide to exercise their right of election under subsection (2) the 
value to be taken into account in respect of the trading stock is not 
necessarily the market value but the value that would be taken into 
account, for income purposes, in the case of a continuing business. 


For instance, in the case of a pastoral business where the former 
partnership had adopted cost price as the basis of valuing live stock, 
the consideration received by that partnership for the deemed disposal 
of live stock if the election be duly made is the cost price of that 
stock. Conversely, the new owners would be deemed to have bought 
the live stock at that price. 


The practical effect of making an election under subsection (2), 
in those circumstances, is that the tax liability on any profit arising 
from the disposal of the live stock is deferred until the stock is actually 
sold or otherwise disposed of. 

As an election under subsection (2) virtually transfers the tax 
liability on a deemed disposal of trading stock from the former 
owners to the new owners, it is necessary that the application of the 
provision should be restricted to those cases where all the parties 
concerned unanimously agree to the transfer of liability. 


Where the transfer of interests in live stock takes place between 
members of a family, it will probably be advantageous, in most in- 
stances, for the parties to exercise their right of election, and thus be 
relieved of a liability to tax on an unrealised profit. 


Where the parties are at arms’ length, however, it will depend 
upon the circumstances of the individual case whether or not it is 
advantageous to exercise the right of election. The essential feature 
of subsection (2) is that the parties have it within their own power, 
by unanimous agreement, to be relieved of the tax liability on the 
unrealised profit. 


Two conditions must be satisfied before any right of election 
arises under s. 36a (2): first, paragraph (a) of s. 36a (2) restricts 
the right of election to those cases where, after the change in owner- 
ship or interests, the trading stock is ‘‘an asset of a business carried 
on’’ by the new owners; secondly, under paragraph (b), the former 
owner or owners must have, after the change, an interest in the 
trading stock ‘‘of a value equal to not less than one-quarter of the 
value’’ of the stock. 
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Where there is a change of ownership or interests then, by virtue 
of s. 36a (1), s. 36 applies ‘‘as if’’ there was a disposal ‘‘of the whole 
of the property’’; accordingly, where no election is made under 
s. 36a (2), the value of the property is to be ascertained in terms of 
s. 36 (8)(a). However, where an election is made, the value of the 
property being trading stock, etc., for the purposes of s. 36, shall be, 
instead of the value specified in s. 36 (8)(a), ‘‘the value (if any) 
that would have been taken into account at the end of the year of 
income if no disposal had taken place and the year of income had 
ended on the date of the change”’ (s. 36a (2) ). 


Notices of agreement 


As subsection (2) applies only where the parties to a transfer of 
interests in trading stock unanimously agree, it is provided, in sub- 
section (3), that notice of that agreement shall be lodged with the 
Commissioner of Taxation. 

No special form of notice is prescribed, but it is required to be 
in writing and signed by all the persons by whom and to whom the 
disposal is deemed to be made. The notice may be lodged by any one 
of those parties, but once it is lodged it is binding upon all the parties. 

As the income year, for tax purposes, is generally the period of 
twelve months ending on 30 June, a notice of agreement in respect of 
a transfer of interests during that period is required to be made by 
the following 31 August. This is normally the last day for lodging 
returns «f income earned during the period. The Commissioner is 
empowered to grant further time for lodging the notice. 

Subsection (4) makes provision for the giving of notice where a 
transfer of interests occurs in consequence of the death of a member 
of a partnership. The agreement of the executor or trustee and, in 
some eases, of the beneficiaries of the estate is required in order to 
give effective notice under subsection (3). The beneficiaries concerned 
are those (if any) who would be liable to tax on income arising from 
the business of which the trading stock becomes an asset. 


Retrospective application of s. 36A 


Although, by s. 24 of Amending Act (No. 3) of 1952, s. 36a is 
made to apply retrospectively to assessments in respect of income of 
the year of income that commenced on 1 July 1950, and in respect of 
income of all subsequent years, there is no authority to apply s. 36a 
so as to increase the liability to tax in an assessment already issued. 
In other words, an assessment which has issued in accordance with 
Rose’s Case cannot now be amended except insofar as is necessary 
to give effect to a notice of agreement signed by the persons con- 
cerned (subsections (2) and (3) of s. 7 of Amending Act (No. 3) of 
1952). 

Apart from those cases where assessments were made in accord- 
ance with Rose’s Case, it was necessary to make special provision (i) 
for cases where assessments were made contrary to Rose’s Case, and 
(ii) for eases where changes occurred in ownership or interests prior 
to 18 September 1952 (the day the 1952 Bill was introduced into 
Parliament) and where no assessment had been issued. 

As stated above, s. 36a operates retrospectively to assessments 
based on year of income ended 30 June 1951. Thus, where there has 
been, during that or any subsequent year, a change of ownership or 
interests then, by virtue of s. 36a (1), s. 36 applies ‘‘as if’’ there was 
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a disposal ‘‘of the whole of the property’’ being trading stock, etc. ; 
in the result the trading stock (including live stock) on hand at the 
date of the change must be brought to account for tax purposes at its 
market value unless a valid election be made in terms of s. 36a (2). 
The right to give notice under s. 36a (2) of unanimous agreement to 
be treated as a continuing business is, however, restricted by 
s. 36a (2)(b) to those cases where one or more of the former owners 
retain, after the change, an interest or interests in the trading stock, 
etc., of a value equal to not less than one-quarter of the value of the 
trading stock, etc. Normally, notice of unanimous agreement under 
s. 364 (2) must be lodged with the Commissioner on or before 
31 August next succeeding the end of the financial year in which the 
change in ownership or interests occurred (s. 36a (3)). However, 
s. 7(2) of the Amending Act provides that notice of unanimous 
agreement in relation to a change in ownership or interests that 
oecurred during year of income ended 30 June 1951 or 1952 may be 
lodged on or before 31 August 1953. The foregoing applies where a 
former owner or owners retained at least a quarter interest in the 
trading stock deemed by s. 36a (1) to have been disposed of. Accord- 
ingly, where the condition prescribed by s. 36a (2)(b) is satisfied, the 
parties may, by giving notice before 31 August 1953 of unanimous 
agreement, elect to be assessed as though no change had occurred, 
although there was in fact a change during either of the income years 
ended 30 June 1951 and 1952. This means that affected parties who 
have in fact been assessed contrary to Rose’s Case may, by lodging 
notice of agreement of all concerned, have their 1951 or 1952 assess- 
ments amended to exclude any unrealised profit from the former 
owners’ assessment; at the same time, of course, the new owners lose 
the benefit of having their opening stock brought in at market value 
(any bar contained in s. 170 of the Act to the amendment of the assess- 
ments is removed by s. 7 (3) of the Amending Act); the same right 
of election as the above is also open to affected parties whose 1951 or 
1952 assessments have not yet been issued. 

Section 7 (4) of the Amending Act contains special provisions to 
modify the retrospective application of s. 36a to those cases where, 
upon a change in ownership or interests, the former owner or owners 
retained, after the change, less than a quarter interest in the trans- 
ferred trading stock, ete. Apart from the provisions of s. 7 (4) of 
the Amending Act the parties to a transaction such as that last 
mentioned have no right of election in terms of s. 36a (2) because 
the condition prescribed by s. 36a (2)(b) could not be met. However, 
s. 7 (4) of the Amending Act provides, in respect of changes in 
ownership or interests that occurred between 1 July 1951 and 
18 September 1952 that the reference in s. 36a (2)(b) to one-quarter 
of the value of the property is, in effect, to be read as a reference to 
‘fsuch smaller proportion of that value as the Commissioner con- 
siders reasonable, having regard to the number of partners and the 
circumstances in which the change oecurred.’’ In order that the above 
extension of the right of agreement should be restricted to genuine 
eases, s. 7 (4)(b) provides that this special right shall be exercisable 
only where the Commissioner is satisfied that the property became, 
upon the change, an asset of a business carried on by the new owners 
as a bona fide partnership. 

Special provision is made for those cases where the accounts of 
the transferors are made up, for income tax purposes, for a period 
commencing on a date other than 1 July 1951. In such eases s. 7 (4) 
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applies to transactions entered into on or after the first day of that 
substituted accounting period. In any event, the provisions of s. 7 (4) 
apply to transactions entered into between the date of the Rose judg- 
ment (5 November 1951) and the date when the amending Bill was 
introduced in Parliament (18 September 1952). 


DEEMED DISPOSALS OF DEPRECIATED PROPERTY 

Section 59aa, which is very similar in terms and effect to new 
s. 36a (1), is designed to clarify the position in regard to transfers of 
interests in plant and other property on which depreciation has been 
allowed, particularly where the transfers are associated with the 
formation, variation or dissolution of a partnership. 

New s. 59aa deems changes in interests in plant to be disposals 
by the persons who owned the plant prior to that change to the per- 
sons owning the plant after the change. The section applies to any 
change in interests or ownership, so long as one of the parties who 
owned the plant before the change was one of the persons owning the 
plant after the change. Thus if A, a partner in the firm of A and B, 
sold his share or interest in the partnership to E, new s. 59a operates 
to deem the resultant change of interests in partnership property, 
being plant, to be a disposal of the partnership plant by A and B to 
B and E. 

Whilst the new provision applies to any change of interests of 
the above nature, it has particular application in the case of the 
formation or dissolution of a partnership—as, for example, where a 
father takes his son into partnership, or where a partnership is dis- 
solved by one partner buying the shares of retiring partners. It 
applies also where there is a variation in the membership of a partner- 
ship or in the interests of members. 

It is to be observed that the operation of s. 594A in regard to 
plant is not subject to any such limitations as are contained in 
s. 36a (2)(a) and (b) in respect of trading stock. 


Ascertainment of consideration on a deemed disposal 


New s. 59aa further provides that, if any amount is specified by 
the parties as the value of the plant in an agreement relating to the 
transfer of interests in that plant, that amount shall be regarded as 
the consideration for the plant, for the purposes of applying the 
provisions of the Act relating to depreciation. In effect, therefore, the 
parties to a transfer of interests in plant are permitted to nominate, 
in their written agreement, a dispesal value which is binding on the 
Commissioner. If no amount is so specified, it is necessary for the 
Commissioner to determine the amount to be taken into account as 
consideration receivable for the plant. 

Insofar as the transferors are concerned, s. 59 of the Act applies 
on the footing that the amount specified in the agreement or deter- 
mined by the Commissioner, as the case may be, is the consideration 
receivable for the plant. 

If that consideration is less than the depreciated value of the 
plant for income tax purposes, the difference is allowed as a deduc- 
tion in the transferors’ assessments, under s. 59 (1). If, however, 
the consideration exceeds the depreciated value, the excess is in- 
cluded in the assessable income of the transferors under s. 59 (2), 
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but enly to the extent of the aggregate depreciation allowed as 
deductions in their assessments for years prior to the year when the 
transfer of interests occurs. 

On the other hand, the amount which, under the new s. 59a, 
is to be regarded as the consideration receivable by the transferors 
for the plant, will also be regarded, as a general rule, as the cost of 
the plant for the purposes of allowing deductions for depreciation in 
the transferees’ assessments. 

The application of this general rule may be affected by s. 60 of 
the Act. The effect of that section is to limit the cost of the plant, for 
the purpose of allowing depreciation to the transferees, to the sum 
of the depreciated value in the transferors’ assessments and the 
amount (if any) included in those assessments under s. 59 (2). 


Application of new s. 59AA 


Section 24 (1) of Amending Act (No. 3) of 1952 provides that 
the operation of new s. 5944 should be retrospective, commencing to 
apply in assessments based on the year of income that commenced on 
1 July 1950. The retrospective application of s. 5944 is modified, 
however, by subsections (2)-(5) of s. 10 of the Amending Act. Where 
the parties to a transfer of interests in plant during the income years 
1950-51, 1951-52 and 1952-53 have not specified, in the agreement in 
ecnsequence of which the change occurred, the value of the plant for 
the purposes of that agreement, they may elect that a stated amount 
shall be deemed to be the consideration for the plant (s. 10 (2) of 
Assessment Act (No. 3) of 1952). An election for the foregoing pur- 
pose must be notified to the Commissioner on or before 31 August 
1953. To be effective, the election must be in writing and signed by 
all the parties to the transfer, but no particular form of election is 
prescribed. The Commissioner has a discretionary power to accept 
notices of election lodged after 31 August 1953 (s. 10 (3) ibid.). 

Section 1U (4) provides that effect shall be given to an election 
which is duly lodged. Acceptance of the election is conditional, how- 
ever, upon the Commissioner being satisfied that the amount nominated 
as consideration receivable for the plant is not inconsistent with the 
terms of the relevant agreement made by the parties. As an officially 
cited example, it would not be open to the parties to nominate £5000 
as the consideration for plant if the total value of all assets, including 
plant, taken into account by the parties for the purpose of the transfer 
of interests was only £4000. 

In the absence of any specific provisoin, s. 170 of the Act would 
prevent the re-opening of any assessment to give effect to the retro- 
spective operation of s. 59aa even if such a re-opening were desired 
by the taxpayers concerned. Accordingly, s. 10 (5) of the Amending 
Act authorises the re-opening of an assessment, at any time, for the 
purpose of giving effect to a unanimous election made in respect of 
the income year 1950-51, 1951-52 or 1952-53. 


TAXATION OF LEASEHOLD PREMIUMS— 
1952 AMENDMENTS 


Important changes have been made in the law relating to the 
taxation of lease premiums by the Amending Act (No. 3) of 1952. 
These changes give effect to recommendations made by the Common- 
wealth Committee on Taxation. The following is a summary of the 
more important amendments :— 
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The definition of ‘‘premium’’ contained in s. 83 has been re- 
placed by a new definition. The previous definition included any 
consideration for or in connexion with any goodwill or licence 
attached to or connected with land a lease of which is granted, 
assigned or surrendered. Under the new definition, coupled with 
other provisions, consideration for goodwill in leasehold transactions 
is to be included in the recipient’s assessable income and deductible in 
the assessment of the payer only where the parties so elect under a 
binding agreement. In the absence of such agreement, the vendor will 
not be taxed on the sale price of goodwill and, correspondingly, no 
deduction will be allowed to the purchaser. This amendment applies 
to goodwill consideration paid under agreements made after 31 
December 1952. 

With respect to payments for ‘‘local’’ goodwill under agreements 
made on or before 31 December 1952, i.e., where such payments were 
‘*premiums’’ under the repealed definition, the payer will continue 
to be entitled to the allowance of deductions by annual instalments 
spread over the unexpired period of the lease. In the event of the 
goodwill being sold after the end of that period, the payer will be 
allowed a deduction of the unrecouped purchase price, even though 
the consideration received by him for the sale of the goodwill may 
not, under the new law, be included in 5is assessable income. 

Payments made by a lessee to a lessor to secure the cancellation 
of an onerous lease are an allowable deduction to the lessee and are 
assessable in the hands of the lessor. 


Upon the assignment, surrender or caneellation of a lease, the 
lessee is allowed a deduction of any unrecouped premium paid to 
acquire the lease, whether or not the lessee receives an assessable 
premium on such assignment, ete. 


Where an unexpired Jease is replaced by a new lease of the 
premises, the unrecouped part of the premium paid to acquire the 
original lease is deductible over the period of the new lease. 


Premium on grant or assignment of lease 


Any consideration in the nature of a premium, fine or foregift 
received by any person for or in connexion with the grant or assign- 
ment by him of a lease is assessable income. The new definition of 
‘‘premium,’’ inserted by Amending Act (No. 3) of 1952, makes no 
change in the law in respect of premiums received on the grant or 
assignment of a lease. 


Where lease sold with other assets—1952 Amendment 


Section 83 (2) of the 1936-1951 Act was repealed by Amending 
Act (No. 3) of 1952, and a new subsection was inserted in its stead. 
Repealed s. 83 (2) provided that where a lease was sold together with 
other assets, the amount of the consideration attributable to the lease 
was (subject to s. 36 (8)(a@) (trading stock), s. 59 (3) (plant), and 
s. 73a (4) (buildings used for scientific research ) )— 

(a) where a separate amount was allocated to the lease in any 
contract of sale or arrangement and the Commissioner was 
satisfied that that separate amount was fair and reason- 
able—the amount so allocated; or 
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(b) where no separate amount was so allocated, or the Com- 
missioner was not satisfied that the amount so allocated 
was fair and reasonable—the amount determined by the 
Commissioner. 

In 1 C.T.B.R. (N.S.) Case 113, the Chairman of Board of Review 
No. 1 took the view that, under repealed s. 83 (2), the Commissioner 
was empowered to make a determination only of the consideration 
attributable to a lease which was sold with other assets and not of the 
consideration attributable to local goodwill included in the sale. 

Under the amendments made by the Amending Act (No. 3) of 
1952, consideration for goodwill or licence payable under an agree- 
ment made after 31 December 1952 will be treated as a ‘‘premium’’ 
only if the vendor and purchaser elect that it be so treated. In view 
of this important alteration in the law, new s. 83 (2) provides that 
where in connexion with ‘‘the grant, assignment or surrender of a 
lease’’ there is an agreement to sell or assign ‘‘goodwill, a licence or 
other assets,’’ the amount of the consideration attributable to the lease 
(whether granted, assigned or surrendered) shall, subject to 
s. 36 (8) (a), s. 59 (3) and s. 73a (4), be, in effect, the amount allo- 
cated by the Commissioner where no separate amount is allocated to 
the lease in the contract of sale or arrangement. The Commissioner 
is also authorised to make a similar allocation where an amount 
specified by the parties as consideration for the lease is not fair and 
reasonable. 

New s. 83 (2) will, it is considered, strike effectively at a case 
where a lease is granted or assigned for a premium, but the grantor 
or assignor insists that little or no consideration should be allocated 
to the lease and that whole or major part of the consideration should 
be allocated to goodwill, when in truth the grantor or assignor of the 
lease parted with no goodwill to the grantee or assignee (cf. per 
Rich, J., in F.C. of T. v. Williamson (1948), 2 A.I.T.R. 454, where 
His Honour said: ‘‘Hence the Court is not concerned with what the 
lessor had, but with what he parted with to the respondent [the 
lessee]’’). In such a case, where no separate amount is allocated to 
the lease in the contract of sale, or where an amount is so allocated 
by the parties, but the Commissioner is not satisfied that that amount 
is ‘‘fair and reasonable,’’ the consideration attributable to the lease 
(whether granted, assigned or surrendered) is required to be deter- 
mined by the Commissioner. 

New s. 83 (2) applies in respect of income year ended 30 June 
1953 and subsequent years. 


Premium on surrender of lease 


The previous definition of ‘‘premium’’ invluded ‘‘any considera- 
tion for or in connexion with the surrender of a lease,’’ i.e., paid by 
the lessor to the lessee. The same provision appears in paragraph (c) 
of the new definition of ‘‘premium”’ inserted by the Amending Act 
(No. 3) of 1952. . 

The previous definition of ‘‘premium’”’ included a sum paid by a 
lessor to a lessee as consideration for the surrender by the latter of 
his tenancy. That definition made no reference, however, to a case 
where the lessee paid a sum to a lessor to secure the cancellation of 
an onerous lease. Under the general law, such a sum has been held 
not to be an allowable deduction to the lessee (Cowcher v. Mills & 
Co. Ltd. (1927), 13 T.C. 216; Mallett v. The Staveley Coal and Iron 
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Co. Ltd. (1928), 13 T.C. 772; Union Cold Storage Co. Ltd. v. Ellerker 
(1939), 22 T.C. 547; and West African Drug Co. v. Lilley (1947), 
28 T.C. 140). In the absence of a specific provision, it would seem 
that a sum received by a lessor from a lessee, in consideration of the 
former’s acceptance of the surrender of the lease, is not assessable, 
but there is an English decision to the contrary (Greyhound Racing 
Association (Liverpool) Ltd. v. Cooper (1936), 20 T.C. 373). 

Paragraph (c) of the new definition of ‘‘premium’’ inserted in 
s. 83 (1) by the Amending Act (No. 3) of 1952 includes in that term 
any consideration ‘‘for or in connexion with the surrender of a 
lease whether the consideration is payable by the lessor to the lessee 
or by the lessee to the lessor.’’ 

Thus, in respect of income year ended 30 June 1953, and sub- 
sequent years, any sum received by a lessor from a lessee to secure 
the cancellation of an onerous lease will be assessable under s. 84 in 
the hands of the lessor and will, by virtue of new s. 85, be an allow- 
able deduction to the lessee in the year of payment. 


Consideration received for goodwill or licence— 
1952 Amendment 


The repealed definition of ‘‘premium’’ included any considera- 
tion for or in connexion with any goodwill or licence attached to or 
connected with land, a lease of which was granted, assigned or sur- 
rendered, with the result that sums so received were assessable to the 
vendor under s. 84, and were the subject of a sinking fund deduction 
to the purchaser under s. 88. 


Experience has demonstrated that it is a matter of considerable 
practical difficulty to determine whether or not goodwill is attached 
to the business premises a lease of which is granted, assigned or 
surrendered, i.e., whether the goodwill is ‘‘local’’ or ‘‘personal.’’ This 
problem has led to a great deal of litigation and some conflict of 
decisions by the High Court and Boards of Review. 


With the object of removing these difficulties, the Amending Act 
(No. 3) of 1952 provides, in effect, that consideration for goodwill in 
leasehold transactions shall be included in the recipient’s assessable 
income and deductible in the assessment of the payer only where the 
parties so elect under a binding agreement and notify the Com- 
missioner to that effect. In the absence of such agreement between the 
parties, the vendor is not taxed on the sale price of the goodwill and, 
correspondingly, no deduction is allowed to the purchaser in respect 
of the purchase price of the goodwill. This amendment applies to 
consideration paid under agreements made after 31 December 1952. 


Consideration for goedwill or licence sold on or before 
31 December 1952 


? 


Unlike its predecessor, the new definition of ‘‘ premium’’ inserted 
by the Amending Act (No. 3) of 1952 does not include a consideration 
for goodwill or licence attached to or connected with land a lease of 
which is granted, assigned or surrendered, except where the vendor 
and purchaser elect that consideration on the sale of goodwill or a 
licence shall be treated as a ‘‘premium.’’ 

Section 15 (2) of Amending Act (No. 3) of 1952 provides, how- 
ever, that the previous definition continues to apply in relation to a 
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consideration received or paid under an agreement made not later 
than 31 December 1952 for the grant, assignment or surrender of a 
lease of land, or under an agreement for the sale of goodwill or the 
assignment of a licence in connexion with such an agreement. 


The continuation of the operation of the previous definition of 
‘*premium’’ until 31 December 1952 was for the purpose of affording 
intending vendors or purchasers an opportunity of familiarising 
themselves with the 1952 legislation prior to its operation. With 
regard to sales made up to and including 31 December 1952, Division 
4 will apply automatically only to consideration for any goodwill or 
licence ‘‘attached to or connected with land a lease of which is 
granted, assigned or surrendered,’’ i.e., for ‘‘local’’ goodwill as dis- 
tinct from ‘‘personal’’ goodwill. Further, the application of Division 
4 is limited to transactions of the foregoing description where the 
agreement for sale of the ‘‘local’’ goodwill or the assignment of the 
licence is made on or before 31 December 1952, even though the con- 
sideration may be received, in whole or in part, after that date. 


Consideration for goodwill or licence sold after 
31 December 1952 


The new definition of ‘‘premium’’ inserted in s. 83(1) by 
Amending Act (No. 3) of 1952 includes an amount in respect of good- 
will or a licence that is required by new s. 83a to be deemed to be a 
premium, but does not include any other amount attributable to 
goodwill or a licence. 


In order that the parties to a sale of goodwill or a licence may 
invoke new s. 83a, the following conditions must be satisfied :— 


(a) An agreement for the grant, assignment or surrender of 
a lease of land must be made after 31 December 1952. 
New s. 83a has no application to a case where the agree- 
ment is made on or before 31 December 1952, but the 
consideration is paid, in whole or in part, after that date. 


In or in connexion with the above-mentioned agreement, 
an agreement must be made in writing whereby goodwill 
or a licence is agreed to be sold or assigned. Such good- 
will or licence must be in respect of a business carried on 
upon the land, a lease of which is so granted, assigned or 
surrendered. The agreement for the sale of the goodwill 
may be included in the agreement for the grant, assign- 
ment or surrender of the lease, or it may be the subject of 
a separate but related agreement. 


(c) An amount is specified or allocated in the agreement for 
the sale of the goodwill or licence as the consideration for 
such goodwill or licence. 


If the above conditions are satisfied, and if the parties to the 
agreement have given notice to the Commissioner in accordance with 
s. 83a (3) that they, the vendor and purchaser, have agreed that the 
amount referred to in (c) above shall be treated as a premium, so 
much of that amount as is paid in the year of income shall be deemed, 
for all purposes of Division 4, to be a premium in respect of the land 
upon which the business is carried on (s. 83a (2)). 
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If notice is given to the Commissioner of the agreement by the 
parties that the consideration for the sale of the goodwill or licence 
shall be treated as a premium, the vendor’s assessable income will 
include the amount of the consideration. If the consideration is pay- 
able in a lump sum, that sum will be assessable in the year of receipt. 
If it is payable by instalments, the instalments received in each income 
year will be included in the vendor’s assessable income of that year. 
Correspondingly, the purchaser will be allowed a deduction of the 
deemed premium by annual instalments spread over the unexpired 
period of the lease (s. 88 (1)). If, before the expiration of the lease, 
the purchaser resells or otherwise disposes of the goodwill or licence, 
he will be entitled to a deduction of the balance of the purchase price 
which has not been allowed by way of annual deductions (new 
s. 85 (2)). 


Where the parties to the sale of goodwill or a licence do not notify 
the Commissioner of their agreement to treat the consideration as a 
premium, the amount is not assessable income of the vendor, but, on 
the other hand, the purchaser forgoes any deduction in respect of the 
purchase price, either by way of annual instalments or upon a sub- 
sequent disposal of the goodwill or licence. 


Notice of agreement under s. 83A 


Where the parties desire an amount specified in an agreement 
of sale as consideration for goodwill or a licence to be regarded as a 
premium, it will be necessary, in accordance with new s. 83a (2), 
to notify the Commissioner to that effect. No particular form of 
notice is prescribed, but s. 83a (3) requires that it should be in 
writing and signed by both the vendor and the purchaser of the 
goodwill or licence. Either party may lodge the notice, but once it is 
lodged, the notice is binding upon both the vendor and purchaser. 
The notice is required to be lodged with the Commissioner on or 
before 31 August, in the financial year next succeeding the financial 
year in which the sale is made, but, in special circumstances, the 
Commissioner is authorised to accept notices lodged after that date. 


Form of notice under s. 838A 


As previously stated, no particular form of notice is prescribed 
by s. 83a, but it is suggested that it might be along the following 
lines :— 


‘* Whereas by an agreement of 31 March 1953, AB assigned 
to CD a lease of premises situated at and whereas by 
clause 4 of the said agreement the said AB has agreed to assign 
to the said CD the goodwill of the business of a 
heretofore carried on by the said AB upon the said premises, 
and whereas the amount specified in the said agreement as the 
consideration for the said goodwill was £1000, now, we the 
said AB and CD, hereby give you notice in accordance with 
s. 83a of the Commonwealth Income Tax and Social Services 
Contribution Assessment Act 1936-1952, that we have agreed 
that the said sum of £1000 shall be treated in our assessments 
as a premium within the meaning of that term as defined by 
s. 83 (1) of the said Act.”’ 
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Consideration for personal as well as local goodwill may be 
treated as premium under s. 83A 


Under the previous definition of ‘‘premium’’ only goodwill or a 
licence attached to or connected with land a lease of which was 
granted, assigned or surrendered, i.e., ‘‘local’’ goodwill, could be 
brought within the provisions of Division 4. Under new s. 83a, there 
is a change in the wording, as paragraph (b) of subsection (1) speaks 
of ‘‘goodwill or a licence in respect of a business carried on upon 
that land.’’ Thus, under new s. 83a, consideration for either local or 
personal goodwill may be treated as a premium, so long as the parties 
so agree. For example, a medical practitioner who sells the goodwill 
of his practice, which is personal, may agree with the purchaser that 
the consideration for the goodwill shall be treated as a premium. 


Election under s. 83A where tenancy is of indefinite duration 


In the case of a lease of indefinite duration, e.g., a weekly tenancy, 
there is no ascertainable unexpired period during which annual instal- 
ments of purchase price may be deducted. Under the 1952 amend- 
ment (Act (2) of 1952) of s. 88, however, a purchaser of goodwill 
associated with such a lease who, with the vendor, has elected under 
s. 83a to treat the purchase price as a premium, may further elect to 
deduct that amount over a period of two years. Alternatively, by 
refraining from the exercise of this second right of election, he may 
defer the deduction of the purchase price until he ultimately disposes 
of the goodwill or licence. 


Consideration received for assent to grant or assignment 
of a lease 


Prior to Amending Act (No. 3) of 1952, s. 84 provided that the 
assessable income of a taxpayer should include any consideration 
received for or in connexion with his assent to any grant or assign- 
ment of a lease. The Amending Act transferred the foregoing pro- 
visions from s. 84 to the new definition of ‘‘premium’’ in s. 83 (1) ; 
the effect of the change is to ensure the allowance of a deduction to 
the payer of any such consideration either by way of sinking fund 
allowance under s. 88 (1) or, on disposal of the lease, under new 
s. 85 (1). Subject to the application of s. 15 (2) of the Amending 
Act, the amendment first applies for year of income ended 30 June 
1953. 


Deductions for unrecouped expenditure 


Section 85 of the Principal Act was repealed and a new s. 85 
substituted therefor by Amending Act (No. 3) of 1952. The original 
s. 85 (1) provided for the allowance of deductions from premiums 
included in a taxpayer’s assessable income upon the assignment or 
surrender of a lease. The deduction allowable was the amount of any 
unrecouped purchase price or expenditure on improvements. The 
deduction under old s. 85 (1) was allowable only if the taxpayer 
received a premium for the assignment or surrender of the lease. 
Even if the amount of the premium received was nominal, the deduc- 
tion was allowed ; however, if the lease was assigned or surrendered 
without consideration, no deduction was permitted for unrecouped 
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purchase price or expenditure on improvements. New s. 85 (1) re- 
moves the foregoing restriction upon the allowance of the deduction 
by providing that, where a taxpayer assigns or surrenders a lease, 
any amount paid by him (a) to acquire the lease; (b) in effecting im- 
provements upon land which is the subject of the lease; or (e) to 
obtain the assent of the lessor to the assignment or surrender, shall be 
deductible. New s. 85 (1) thus permits a deduction of unrecouped 
expenditure in all cases where the taxpayer assigns or surrenders a 
lease. New s. 85 first applies in respect of year of income ended 


30 June 1953. 


Deduction from premium received on assignment or surrender 
of lease in respect of amount paid to acquire lease 


Under new s. 85 (1) a taxpayer who assigns or surrenders a 
lease is entitled to a deduction of the amount paid by him to acquire 
the lease, but only to the extent to which it has not been allowed as a 
deduction in his assessments (new s. 85 (3)). With regard to income 
year ended 30 June 1952, and prior years, the deduction under re- 
pealed s. 85 was allowed only if a premium was received by the 
taxpayer on such assignment or surrender. A full deduction was, 
however, allowed of the unrecouped amount paid to acquire the lease, 
even if that unrecouped amount exceeded the premium received on 
assignment or surrender. With regard to income year ended 30 June 
1953, and succeeding years, a deduction is allowed in the income year 
of assignment or surrender of the unrecouped amount paid to acquire 
the lease, whether or not a premium is received by the taxpayer on 
the assignment or surrender by him of the lease. 


Where a taxpayer receives an assessable premium on the assign- 
ment or surrender of a lease, any deduction under s. 85 in respect of 
the unrecouped amount paid to acquire the lease is deemed by 
s. 85 (5) to relate directly to the premium received. 


Example : 


A acquired a lease of business premises on 1 July 1950 for ten years, paying 
therefor a premium of £2000. A was, therefore, entitled under s. 88 to a sinking 
fund deduction of £200 per annum until 1960. On 1 July 1953 A assigned the 
lease to B for a premium of £1800 payable in cash. 


A’s assessable income of year ended 30 June 1954 will in- 
clude = a sl a - a si £1,800 
He will be entitled to a deduction for that year of .. .. £2,000 
Less sinking fund allowance received in previous assess 
ments—three years at £200 p.a. .. + re a 600 
1,400 


Net premium ia r ‘. oe — a £400 


‘‘Net premium”’ is defined by s. 83 (1) as meaning the amount 
ascertained by deducting from a premium the allowable deductions 
direetly relating thereto. New s. 85 (5) makes it clear that deductions 
allowable under s. 85, such as that illustrated above, shall be deemed 
to relate directly to any premium received in connexion with the 
assignment or surrender of the relevant lease. The purpose of ascer- 
taining the amount of a ‘‘net premium’’ is to determine the con- 
cessional rate of tax under s. 86 applicable to a taxable income which 
includes a net premium. 
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Where lessee disposes of goodwill or licence 


New s. 85 (2) provides that where, in the year of income, a tax- 
payer disposes, by sale or otherwise, of goodwill or a licence in 
respect of a business carried on upon land a lease of which is granted, 
assigned or surrendered by him, any premium paid by him to acquire 
that goodwill or licence is (subject to the other provisions of s. 85) 
an allowable deduction. New s. 85 (3) provides, in effect, that the 
deduction allowable under s. 85 (2) in respect of a premium paid by 
the taxpayer to acquire the goodwill or licence shall be reduced by so 
much (if any) of the premium as has been allowed or is allowable as 
a deduction under Division 4 or its predecessors. 


It will be observed that, under the above provisions, the deduc- 
tion is limited to any unrecouped ‘‘premium’’ paid to acquire the 
goodwill or licence. Thus, if a taxpayer had purchased the goodwill 
or licence of a business carried on upon leasehold premises for a sum 
which was a ‘‘premium’’ under the relevant law at the time of that 
purchase, the vendor would have been assessable in respect of that 
premium and the purchaser would have been entitled to a sinking 
fund deduction to the extent provided by s. 88. If the purchaser, in 
turn, disposes of the goodwill or licence (whether for valuable con- 
sideration or otherwise), any unrecouped premium paid by him will 
be an allowable deduction. If, on the other hand, the amount paid 
for the goodwill or licence did not answer the description of a 
‘‘premium,’’ the purchaser would not be entitled to any deduction 
under s. 85 (2) in respect of the amount so paid if he subsequently 
disposed of the goodwill or licence. This is so, even if the purchaser 
resold the goodwill or licence for a premium which was assessable in 
his hands. These statements may be best illustrated by the following 
series of examples. 


Where taxpayer buys goodwill or licence for a premium and 
sells for a premium 


On 1 July 1950 A assigned to B a lease of business premises, the 
unexpired period of the lease at that time being five years. A also 
assigned to B the goodwill of the business carried on by him on those 
premises for a cash consideration of £5000. The goodwill was ‘‘local’’ 
and, therefore, the sum of £5000 was a ‘‘premium’”’ as defined by 
s. 83 (1) of the 1936-1951 Act. Accordingly, A was assessable in 
respect of the sum of £5000, and B was entitled to an annual deduc- 
tion under s. 88 (1) of £1000 for the term of five years ended 30 June 
1955. 

On 1 July 1953 B resold the goodwill to C for a consideration of 
£2500. B and C elected under new s. 83a that the consideration 
should be treated as a premium, i.e., assessable to B and deductible 
to C. 

B’s assessable income of year ended 30 June 1954 will in- 

clude AS ne —" i es he “2 £2,500 
He will be entitled to a deduction for that year of .. -- £5,000 
Less sinking fund allowance received in previous assess- 
ments—three years at £1,000 p.a. % re = 3,000 
2,000 


Net premium Sa re va - we as mt £500 
—— 
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C will be entitled to a deduction under s. 88 (1) of £1250 for 
each of the two years ended 30 June 1954 and 1955. 


Where taxpayer buys goodwill or licence for a premium and 
resells for a sum which is not a premium 


Assume the same set of facts as in the last preceding example, 
except that B and C do not elect under s. 83a that the purchase price 
of the goodwill, £2500, shall be treated as a ‘‘premium.’’ 


As the sale of the goodwill took place after 31 December 1952, 
and the consideration was not a ‘‘premium,’’ B is not assessable in 
respect of the sum of £2500 received by him from C. With regard to 
the sum paid by B to A for the goodwill, B would be entitled to a 
deduction of the unrecouped ‘‘premium’’ of £2000 in his assessment 
of income year ended 30 June 1954. 


C would not be entitled to a sinking fund deduction under 
s. 88 (1) in respect of the £2500 paid by him to B, nor would that 
sum be an allowable deduction under s. 85 (2) if he, in turn, disposed 
of the goodwill. 


Where taxpayer buys goodwill or licence for a premium and 
disposes of it without valuable consideration 


On 1 July 1950 A assigned to B a lease of business premises with 
an unexpired term of ten years, together with the goodwill attached 
to those premises, the consideration for the goodwill being £10,000. 
On 1 July 1953 B assigned the lease and goodwill to his son, C, by 
way of gift. 

B will have been allowed an instalment deduction under s. 88 (1) 
of £1000 in each of the three income years ended 30 June 1951, 1952 
and 1953. He will also be entitled to a deduction under s. 85 (2) of 
the unrecouped premium, £7000, in his assessment of income year 
ended 30 June 1954. His son, C, will not be entitled to any deduction 
in respect of the goodwill acquired from B. 


Where taxpayer buys goodwill or licence for a sum which is 
not a premium and resells for a premium 


On 1 July 1953 B acquires from A a lease of business premises 
with an unexpired term of ten years, together with the goodwill 
attached to the premises, the consideration for the goodwill being 
£10,000. As the sale from A to B took place after 31 December 1952, 
and as the parties did not elect under s. 83a that the consideration of 
£10,000 should be treated as a premium, A is not assessable in respect 
of the sum of £10,000 and B is not entitled to any deduction in respect 
of that sum under either s. 85 or s. 88. 


On 1 July 1955 B re-assigns the above lease to C and sells the 
goodwill to him for £15,000. B and C elect under s. 83a that the 
consideration of £15,000 shall be treated as a premium. Accordingly, 
B’s assessable income of income year ended 30 June 1956 will include 
the sum of £15,000 and, as previously stated, B will not be entitled 
to any deduction under s. 85 in respect of the sum of £10,000 paid by 
him to A to acquire the goodwill. 
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C will be entitled to a deduction under s. 88(1) of £1,875 
(£15,000 — 8) for each of the eight years ended 30 June 1956 to 
1963 inclusive. 


Where taxpayer buys goodwill or licence for a sum which is 
not a premium and re-sells it for a sum which is not 
a premium 


Assume the same set of facts as in the last preceding example, 
except that B and C do not elect under s. 83a that the price of the 
goodwill sold on 1 July 1955, £15,000, shall be treated as a 
‘*premium.”’ 

A, as before, is not assessable in respect of the £10,000 received 
by him from Bb, and B is not entitled to any deduction in respect of 
that sum under either s. 85 or s. 88. B is not assessable in respect of 
the £15,000 received by him from C, and C is not entitled to any 
deduction in respect of that sum. 

The above is probably the normal class of case in respect of sales 
of goodwill made after 31 December 1952. Nevertheless, the question 
whether or not the consideration will be treated as an assessable 
premium will be decided by the parties in the light of their individual 
circumstances, and that decision will be reflected in the price paid 
for the goodwill. In some circumstances, e.g., where the vendor is 
entitled to a deduction of substantial losses of previous years, it may 
be satisfactory to the parties to make the election to treat the con- 
sideration as assessable, when, because of those losses or other factors, 
the vendor will, in fact, have little or no tax to pay and the purchaser 
will be entitled to the sinking fund deduction under s. 88. 

Again, the vendor may carry on a business of trafficking in 
businesses, in which case the consideration for the sale of goodwill 
would form part of the proceeds of a business conducted by him, and 
thus would be assessable, whether or not such consideration answered 
the description of a premium. In this class of case, the vendor (and, 
needless to say, the purchaser) would be prepared to make the elec- 
tion under s. 83a, particularly where such decision is reflected in an 
enhanced price. 


Where personal goodwill acquired on or before 31 December 1952 
and sold after that date 


A sum received under an agreement for the sale of ‘‘ personal’’ 
goodwill made on or before 31 December 1952 is not, in any circum- 
stances, a ‘‘premium.’’ On the other hand, sales of both local and 
personal goodwill may be the subject of an election under s. 83a. 

Thus, for example, where an accountant bought a practice before 
31 December 1952 and sold it after that date, he would be assessable 
in respect of the sale price if he (and the purchaser) make the 
election under s. 83a, but would receive no deduction in respect of 
the sum paid by him to acquire the practice. 

One of the most important reforms brought about by the 1952 
amendments is the elimination of any difference in treatment, for 
taxation purposes, between considerations for local and personal good- 
will under sale agreements made after 31 December 1952. The amend- 
ments will put an end to the flood of litigation as to whether or not 
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a particular goodwill is ‘‘attached to or connected with the land.’’ 
The Act now leaves the decision to the parties as to whether the 
goodwill consideration is to be treated as assessable, and this is so 
whether the goodwill be personal or local. 


Sales of goodwill associated with tenancies of indefinite 
duration 


On 1 July 1953 A sold to B for £2000 the goodwill of a business 
carried on by A under a weekly tenancy. If A and B do not make 
the election under s. 83a to treat the consideration as a premium, A 
will not be assessable in respect of the sum of £2000, and B will not 
be entitled to any deduction under either s. 85 or s. 88. If A and B 
make the election, A’s assessable income will include the £2000. It is 
for B then to decide whether to make the election under s. 88 (5). If 
he so decides, the deemed period of the lease is two years from 1 July 
1953, so that B will be entitled to a deduction of £1000 for each of the 
two years ended 30 June 1954 and 1955. If he refrains from making 
the election under s. 88 (5), he will not receive any sinking fund 
deduction under s. 88 in respect of the £2000 paid by him. However, 
as that sum is a ‘‘premium’”’ because of the election under s. 83a, if B 
resells the goodwill, he will be entitled to a deduction of the whole 
of that amount in the income year in which the goodwill is sold. This 
is so whether or not B resells the goodwill for an assessable premium, 
i.e., Whether or not the parties to the resale make the election under 
s. 83a. 


Deduction on assignment or surrender of a lease in respect 
of sums paid for improvements 


New s. 85 (1) provides that where, in the year of income, a tax- 
payer assigns or surrenders a lease, any amount which has been paid 
by him, inter alia, in effecting improvements upon land which is the 
subject of the lease is, subject to the other provisions of s. 85, an 
allowable deduction. 

Where a taxpayer satisfies the conditions imposed by s. 88 (2), 
he is entitled to a sinking fund deduction calculated by spreading the 
expenditure over the unexpired period of the lease. These improve- 
ments are referred to hereafter as ‘‘covenanted improvements.’’ 
Where, and to the extent that, the conditions imposed by s. 88 (2) 
are not satisfied, the taxpayer is not entitled to the sinking fund 
deduction provided by that sub-section. These improvements are 
referred to hereafter as ‘‘uncovenanted improvements.’’ 

If, during the currency of the lease, the taxpayer assigns or 
surrenders a lease of land on which he has erected covenanted im- 
provements, he is entitled to a deduction of the cost of those improve- 
ments, reduced by so much of that amount as has been allowed as a 
sinking fund deduction in his assessments. If the improvements were 
unecovenanted, he would receive a deduction of the whole of the cost 


thereof. 


Example: 

M grants a lease to N on 1 July 1950 for twenty years, and receives a pre- 
mium therefor of £4000. N covenants to erect, and does erect on 1 July 1951, 
improvements costing £5700 to which N has no tenant rights. N also ereects on 
30 April 1953 uncovenanted improvements costing £900. On 1 July 1956 N assigns 
the lease to O for a cash premium of £10,000. 
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N is assessable under s. 84 on amount received from O .. £10,000 
N is entitled to the following deductions under s. 85 (1) :— 


(a) Premium paid to M for lease '- .. £4,000 
Less sinking fund allowance—six years at 

200 p.a. .. ‘4 i ‘2 Es 1,200 

———__ £2,800 

(b) Cost of covenanted improvements .. ie 5,700 
Less sinking fund allowance under s. 

88 (2)—five years at £300 p.a. .. ae 1,500 

——-_ 4,200 


(c) Cost of uncovenanted improvements for 
which no sinking fund allowance granted .. 900 


7,900 
Net premium di tA 4s a's £2,100 


Deduction on assignment or surrender of a lease without 
valuable consideration—where lessee has effected 
improvements 


Under repealed s. 85 (1) (a) (ii) a deduction was allowed on the 
assignment or surrender of a lease of the unrecouped cost of improve- 
ments only where a ‘‘ premium’’ was included in the lessee’s assessable 
income under s. 84 in connexion with such assignment or surrender. 
This was so, even though the premium was a nominal sum. Under 
new s. 85 (1), this condition is not imposed in respect of leases 
assigned or surrendered during income year ended 30 June 1953 and 
subsequent years. Thus, if the lessee assigns or surrenders his lease 
and receives no consideration in connexion therewith, he is, neverthe- 
less, entitled to a deduction under new s. 85 (1) in the year of assign- 
ment or surrender of the unrecouped cost of improvements, whether 
covenanted or uncovenanted, together with the unrecouped cost of 
acquiring the lease, and any sum paid to the lessor to secure his 
assent to the assignment or surrender. 


In order to secure the benefit of new s. 85 (1) it is necessary that 
there should be an actual assignment or surrender of the lease, i.e., 
before its expiration. In the case of a premium paid to acquire the 
lease and in the case of covenanted improvements, a lessee who holds 
a lease until the end of its term will have received a full allowance of 
the cost under s. 88 (1) and (2) respectively, so that, in totality, it is 
immaterial to the lessee whether he receives a full deduction of the 
cost under s. 88 or a partial deduction under that section and a 
deduction of the remainder of the cost under s. 85 (1) on assignment 
or surrender before the expiration of the term. In the case of un- 
covenanted improvements, there is no sinking fund deduction under 
s. 88 (2), so that the only deduction permissible in respect of the cost 
thereof is where the lessee assigns or surrenders the lease before the 
end of its term. If, therefore, the lessee allows the lease to terminate 
by effluxion of time, he will not receive any deduction in respect of 
uncovenanted improvements. 


Deduction where premium received by instalments 


Under the definition of ‘‘premium’’ in s. 83 (1), where a con- 
sideration to which the definition applies is payable in more than one 
amount, each such amount is deemed to be a separate premium. New 
s. 85 (6) provides, in effect, that where, in relation to the assignment 
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or surrender of a lease or the disposal of goodwill or a licence, assess- 
able premiums are payable to the taxpayer in two or more years of 
income, and he is entitled to a deduction under s. 85, an appropriate 
proportion of that deduction is allowable against each separate pre- 
mium. A similar basis of apportionment was provided in repealed 
s. 85 (1). 


Example: 

A lease was acquired for £12,000 on 1 July 1947 having twenty years to run. 
On 1 July 1949 the lessee effected covenanted improvements at a cost of £3600 
and uncovenanted improvements amounting to £1000. The lease was assigned on 
1 July 1953 for £15,000, payable £9000 on that date and £6000 on 1 July 1954. 


The total deductions allowable under s. 85 are:— 


(a) Amount paid for lease .. oa ie - . £12,000 
Less allowance under s. 88 (1)—six years at £600 p.a. 3,600 
——_ £8,400 

(b) Cost of covenanted improvements a“ 3,600 
Less allowance under s. 88(2)—four years at 


£200 p.a. 800 


2,800 
(c) Cost of uncovenanted improvements .. 7 in 1,000 


£12,200 


These deductions would be apportioned as follows:— 


Year ended 30 June 1954 
Premium received, assessable under s. 84 


9,000 
Deduction of £12,200 


, 
Net premium 


Year ended 30 June 1955 
Premium assessable under s, 84 
6,000 
Deduction ——— of £12,200 
15,000 


Net premium 


The need for the above apportionment arises where the taxpayer 
is entitled to the concessional rate of tax payable under s. 86 on a 
taxable income which includes a net premium. 

If the taxpayer had assigned the lease for a consideration wholly 
payable in the income year of assignment, he would have received a 
deduction of the whole amount of £12,200 in that year. So, also, he 
would have been entitled to a deduction of the whole amount in the 
year of assignment if he had assigned the lease by way of gift or 
otherwise without valuable consideration. 


Deduction from premium received by lessee on surrender 
by him of his lease 


As in the case of a premium received on the assignment of a 
lease, any amount paid to acquire the lease surrendered or in effecting 
improvements on the leased land, is an allowable deduction to the 
extent to which it has not been allowed as a deduction in the lessee’s 
assessments (s. 85 (1)). 
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So also where, in the year of income, a lessee sells the goodwill or 
a licence in respect of a business carried on upon land a lease of 
which is granted, assigned or surrendered by him, any unrecouped 
premium paid by him to acquire that goodwill or licence is an allow- 
able deduction (s. 85 (2) ). 


Eu ample : 

A grants a lease on 1 July 1941 for twenty years to B for rental of £10 per 
week, and a premium of £6000. B is, therefore, entitled to an annual sinking fund 
deduction of £300. On 1 July 1953 A induces B to surrender the lease by paying 
him £4000 in respect of the lease and £1000 as the purchase price of the goodwill. 
A and B notify the Commissioner of their agreement under s. 834 to treat the 
goodwill payment as an assessable premium. 

B is assessable on Bis ~ - Se i va £5,000 

3 is entitled to a deduction of ” e Ne .. £6,000 

Less deductions allowed under s. 88 (1)—twelve years 
at £300 p.a. ‘ 3,600 
2,400 


Net premium ‘ s ae ie oe ae £2,600 


N.B. B would have been entitled to a deduction of the full unrecouped 
amount of £2400 if he had received less than that sum for the surrender or if he 
had surrendered the lease without receiving any consideration. 


Where lessee receives no consideration on surrender of lease 


Under repealed s. 85 (1), a lessee who surrendered his lease 
was entitled to a deduction of an unrecouped premium paid by him 
or of the unrecouped cost of improvements only where he received a 
premium from the lessor as consideration for such surrender. The 
amount of the premium received was immaterial; it could have been 
nominal. 

Under new s. 85, a taxpayer who surrendered his lease to the 
lessor without receiving any consideration therefor would be entitled 
to a deduction in the year of surrender of any unrecouped amount 
paid to acquire the lease or of any unrecouped cost of effecting 
improvements on the land. 


Example: 


On 1 July 1950 A assigned to B a weekly tenancy of business premises, the 
consideration for the goodwill attached to the premises being £1000. In the then 
state of the law, A was (and still would be) assessable in respect of the £1000, 
but B, in the absence of a term or deemed term of the lease, would not have 
received a sinking fund deduction under s. 88 in respect of the £1000. On 1 July 
1952 B surrendered the tenancy to his landlord, C, without receiving any con- 
sideration therefor, and formally, i.e., by deed, disposed of the goodwill of the 
business to the landlord, again without receiving any consideration. In these 
circumstances, it is considered that B would be entitled in the year of surrender 
to a deduction of the £1000 paid by him to A to acquire the goodwill of the 
business. ; 


New s. 85 (2) grants a deduction of an unrecouped amount paid 
as a premium to acquire the goodwill of a business only where the 
‘taxpayer disposes, by sale or otherwise,’’ of the goodwill. It is con- 
sidered that the mere abandonment by the lessee of the goodwill on 
surrender of his lease to the landlord is not a ‘‘disposal’’ within the 
meaning of s. 85 (2), and that for this reason a formal disposal to 
the landlord, or to someone else, of the goodwill is necessary in order 
to obtain the deduction provided by that subsection. 
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Where lessee assigns or surrenders his lease and pays an 
amount to obtain the lessor’s assent to the assignment 
or surrender 


New s. 85 (1) provides, inter alia, that where, in the year of 
income, a taxpayer assigns or surrenders a lease, any amount which 
has been paid by the lessee to obtain the assent of the lessor to the 
assignment or surrender is an allowable deduction. 

Repealed s. 84 included in the lessor’s assessable income ‘‘any 
consideration received for or in connexion with his assent to any 
grant or assignment of a lease.’’ As, however, such a sum was not 
included in the previous definition of ‘‘premium,’’ the result was 
that, in respect of assents given up to and including 31 December 
1952— 

(a) The lessor was assessable in respect of a sum paid to him 
to secure his assent to the grant by the lessee of a sub- 
lease or to the assignment by the lessee of the lease. 

(b) The lessor was not assessable in respect of a sum paid to 

him to obtain his assent to the surrender of the lease to 
him. 
The lessee received no deduction, either by way of sinking 
fund allowance under s. 88, or by way of outright deduc- 
tion under repealed s. 85, if he paid a sum to the lessor 
to obtain his assent to the grant of a sub-lease or to the 
assignment or surrender of the lease itself. 


The combined effect of the new definition of ‘‘premium’’ and of 
new s. 85 (1) inserted by the Amending Act (No. 3) of 1952 as re- 
vards assents given by a lessor after 31 December 1952 is as follows :— 

(a) Any consideration received by the lessor for or in con- 

nexion with an assent by him to the grant of a sub-lease 
by the lessee or to the assignment by the lessee of his lease 
is now a ‘‘premium’’ and, as such, is assessable under new 
s. 84. The 1952 amendments thus make no change in the 
law in this respect. 

Any consideration received by the lessor from the lessee 
for or in connexion with the surrender of the lease by the 
lessee to the lessor is now a ‘‘premium”’ and is, therefore, 
assessable in the hands of the lessor. This is a new 
provision. 

(c) (i) Where the lessee pays a ‘‘premium’’ to the lessor 
to obtain the lessor’s assent to the grant by the 
lessee of a sub-lease and where no premium is paid 
by the sub-lessee to the lessee, the lessee is entitled 
to a sinking fund deduction under s. 88 (1), caleu- 
iated by spreading the premium over the unexpired 
period of the head lease, not the period of the 
sub-lease. 

Where the position is the same as in (i) except 
that the sub-lessee pays a premium to the lessee 
for the grant of the sub-lease, the lessee is entitled 
under new s. 85a to a deduction, in the year in 
which the premium for the sub-lease was received, 
of the total of the sinking fund deductions to 
which he would have been entitled during the 
currency of the sub-lease (including the sinking 
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fund deduction in respect of the premium paid 
for the lessor’s assent to the sub-lease), or if the 
premium for the sub-lease is received by instal- 
ments, a proportionate part of such sinking fund 
deductions. 

Where the lessee pays a premium to the lessor to 
obtain the lessor’s assent to the assignment by the 
lessee of his lease to a third party, the lessee is 
entitled to an outright deduction of any amount 
paid by him to obtain the assent of the lessor to 
the assignment. This is so whether or not the 
lessee assigns the lease for valuable consideration. 


(iv) Where the lessee pays a premium to the lessor to 
obtain the lessor’s assent to the surrender of his 
lease to the lessor, the lessee is entitled to an 
outright deduction of any amount paid by him 
to obtain the assent of the lessor to the surrender. 


Example where lessee assigns lease and pays amount to 
obtain lessor’s assent 


On 1 July 1950 A grants a lease to B for ten years, receiving a 
premium therefor of £4000. On 1 July 1953 B assigns the lease to 
his son, C, without receiving any consideration for such assignment. 
B pays to A £500 to obtain A’s assent to the assignment by B to C. 

A’s assessable income of year ended 30 June 1951 will include 
the sum of £4000 received by him from B in respect of the grant of 
the lease. His taxable income of that year will be assessed at the 
concessional rate provided by s. 86. A’s assessable income of year 
ended 30 June 1954 will include the sum of £500 received by him for 
his assent to the assignment of the lease. His taxable income of that 
year will also be assessed in accordance with s. 86. 

B will receive instalment deductions under s. 88 (1): of £400 
(£4000 ~ 10) for each of the three income years ended 30 June 1951, 
1952 and 1953. In his assessment of income year ended 30 June 1954 
he will receive the following deductions— 

Amount paid to acquire the lease (s. 85(1)(a)) .. .. £4,000 

Reduced by deductions under s. 88 (1) in previous assess- 

ments (s. 85(3)) .. - “s of - ‘ 


Amount paid to obtain A’s assent to assignment (s. 


85 (1) (¢)) 


Example where lessee surrenders lease to lessor and pays 
amount to obtain lessor’s assent 


On 1 July 1950 A assigns a lease to B without receiving a pre- 
mium. The remainder of the term of the lease was ten years. On 
1 July 1955 B, finding the lease to be onerous, surrenders it to the 
lessor, C, and in order to obtain C’s assent to the surrender, pays 
C £1000. 

C will be assessable in respect of the £1000. As the sum was 
received after 31 December 1952 it is a ‘‘premium,’’ and C’s taxable 
income of the year of receipt, viz., year ended 30 June 1956 must be 
taxed at the concessional rate provided by s. 86, such rate being cal- 
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culated with reference to the length of time which the lease would 
have had to run at the date of receipt if it had not been surrendered, 
viz., five years (s. 83 (1)—definition of ‘‘term of the lease’’). 

B will be entitled to a deduction of the sum of £1000 in his assess- 
ment of income year ended 30 June 1956 (new s. 85 (1)(c)). If B 
had paid a sum to acquire the lease, he would also have been entitled 
to a deduction of the unrecouped amount of the premium, together 
with the unrecouped cost of covenanted improvements and the cost 
of uncovenanted improvements effected by him on the leased property. 


Where lessor pays premium to obtain surrender of lease 


The foregoing examples deal with the position where the lessee 
pays to the lessor an amount to secure the lessor’s assent to an assign- 
ment or surrender of the lease. 


Where the opposite set of facts exists, i.e., where the lessor pays 
a sum to the lessee to obtain a surrender of the lease, the position 
under the repealed and the present provisions of Division 4 is 
illustrated as follows :— 


Ezample (1): 

A (a freeholder) grants a lease for ten years to B for a premium of £4000 
payable in full at once. A is assessable in respect of the £4000. B is entitled to 
a sinking fund deduction of £400 per annum. At the end of the fourth year, A 
induces B to surrender his lease and, as consideration, pays B £3000. A there- 
upon grants a new lease to C for ten years at an enhanced rental but without 
payment of any premium. 

In respect of the £3000 paid by A to B to obtain the surrender of the first 
lease, A would receive a sinking fund deduction of £500 per annum during the six 
succeeding years, i.e., the period the original lease granted to B would have had 
to run if that lease had not been surrendered. There is no change in the law in 
this class ef case. 


B’s position is as follows:— 
B’s assessable income will include the premium received 
from A on surrender (s. 84) ‘ 
3 is entitled to a deduction of the sum paid to acquire 
the first lease (s. 85 (1) (a) ) had 
Reduced by instalment deductions in previous assess- 
ments—four years at £400 p.a. (s. 85 (3) ) 


Net premium 


Example (2) 

Assume the same set of facts as in example (1), except that when A granted 
the new lease, for ten years to C, he received a premium from C of £7000. 

If the transactions associated with the grant of the new lease to C had 
occurred during income year ended 30 June 1952, or during a preceding year, A’s 
position under repealed s. 85 (1)(b) would have been as follows:— 

A is assessable in respect of the premium received from C in 
respect of the second lease (s. 84) oi ‘ -. £7,000 
A would have been entitled to a deduction under ‘repealed 
s. 85 (1)(b) of the amount vm by him to B to obtain the 
surrender of the first lease § ; ; - 3,000 


A’s net premium seal ste a - eo in .. £4,000 


New s. 85 does not incorporate the provisions of repealed 
s. 85 (1)(b) with the result that, if the transactions associated with 
the grant of the new lease from A to C occur during income year 
ended 30 June 1953, or in any subsequent year, A would, as before, be 
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assessable in respect of the premium of £7000 received from C. He 
would not, however, be entitled to an outright deduction in the year 
of payment of the £3000 paid by him to B to obtain the surrender of 
the first lease. A would, however, be entitled to receive a sinking fund 
deduction of £500 per annum during the six succeeding years, i.e., the 
period the original lease granted to B would have had to run if that 
lease had not been surrendered. Thus, the position of A in the second 
example (where a premium was received from C) is the same as that 
in the first example (where no premium was received from C). 


Deductions where taxpayer succeeds to lease, goodwill or 
licence on death of former owner 


New s. 85 (4) provides that where a taxpayer, upon the death of 
another person, succeeds to property being a lease, goodwill or licence, 
any amount which was paid by the deceased person in respect of the 
property shall be deemed, for the purposes of s. 85, to have been paid 
by the taxpayer. 

New s. 85 (4) is designed to preserve the principle of repealed 
s. 85 (2). The effect of s. 85 (4), read in conjunction with the other 
provisions of s. 85, is that, where a taxpayer succeeds, upon the 
death of another person, to a lease or to goodwill or to a licence of a 
business carried on on leased premises, he would be entitled to the 
same deductions under s. 85 as would have been allowed to the 
deceased person. 

Example: 

F assigned a lease to G on 1 July 1949 for twenty years, the premium paid 
for local goodwill being £8000. On 1 July 1953 G died, leaving the whole of his 
property to his son, H. H is entitled to the same sinking fund deduction as his 
predecessor, G. On 1 July 1955 H assigned the lease and goodwill to I, the 
amount payable for the goodwill being £6000. 


If H and I elect that the sum of £6000 shall be treated as 

a premium, H will be assessable thereon .. a £6,000 
In either event, H would be entitled to a deduction of .. £8,000 
Reduced under s. 85 (3) by sinking fund allowances re- 

ceived by— 


G—four years at £400 p.a.—s. 88 (1) 
H—two years at £400 p.a.—s. 88 (4) 


Net premium 


N.B. If H and I did not elect under s, 83a that the sum of £6000 should 
be treated as a premium, H would not be assessable thereon. Nevertheless, H 
would be entitled to an outright deduction of the sum of £5600 under s. 85 (4). 


Deduction to sub-lessor on grant of sub-lease 
New s. 85a preserves in principle the substance of repealed 
s. 85 (3). 
Section 85a provides that where— 
(a) a premium is received by a taxpayer in the year of income 
for or in connexion with 
(i) the grant of a sub-lease, or 
(ii) the goodwill or licence in respect of a business 
carried on upon land of which a sub-lease is 
granted by the taxpayer; and 
(b) the taxpayer has paid an amount 
(i) to aequire the lease of the premises, the subject of 
the sub-lease, or 
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(ii) to acquire the goodwill or licence, or 
(iii) to obtain the assent of his lessor to the grant of 
the sub-lease (N.B. This is a new provision. )— 

the sub-lessor is entitled to a deduction, in the year the 
premium in respect of the sub-lease was received, of the 
total of the sinking fund deductions to which he would 
have been entitled during the currency of the sub-lease, 
or if the premium for the sub-lease is received by instal- 
ments, a proportionate part of such sinking fund 
deductions. 


The following example is designed to illustrate these provisions. 


Deduction on grant of sub-lease—where sub-lessor has paid a 
premium for lease 

J grants a lease to K of business premises for ten years from 
1 July 1950 for a premium of £12,000 at a yearly rental of £1000. On 
1 July 1953 K grants a sub-lease of the property for five years to L 
at the same rental, the premium payable by L to K being £8000, pay- 
able £5000 on 1 July 1953 and £3000 on 1 July 1954. 

J is assessable in respect of the £12,000 during year ended 
30 June 1951. K received a sinking fund deduction in respect of the 
premium at the rate of £1200 per annum for the three years ended 
30 June 1953. 

Year ended 30 June 1954 


K is assessable on premium received .. ee “ - .. £5,000 
K is entitled to a deduction under new s. 854 of— 


(Premium received) £5,000 





of (£1,200 x 5) .. has sil ii 3,750 
(Total premiums) £8,000 


Net premium ks - re és me ae ‘fe i .. £1,250 


Year ended 30 June 1955 
K is assessable on premium received a a “" . .. £3,000 
K is entitled to a deduction of— 
3,000 
of £6,000 .. _ as oi ™ in i a 2,250 
8,000 


Net premium ‘<a i - a nit ‘“ aa - “s £750 


It will be seen that K has received deductions under new s. 85a 
totalling £6000, being the sum of the sinking fund deductions to which 
he would have been entitled during the currency of the five-year 
sub-lease, viz., £1200 « 5. K is not entitled to any annual sinking 
fund deduction in respect of the premium paid by him to J during 
the currency of the sub-lease which expires on 30 June 1958. Assum- 
ing K resumes possession of the property at the expiration of the 
sub-lease, he is entitled to a sinking fund deduction of £1200 per 
annum for the two remaining years of the head lease, which expires 
on 30 June 1960. 

If, in the above example, K had sub-let the premises to L for 
five years without receiving a premium, K would not have received 
a deduction under s. 85a of the £6000, vide the example. On the 
other hand, K would have received an annual sinking fund deduction 
of £1200 during the five-year currency of the sub-lease and also, as 
before, for the remainder of the term of the head lease. 
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Deduction on grant of sub-lease—where sub-lessor has paid 
premium for goodwill or licence 


The deduction permitted by s. 85a applies, inter alia, where a 
‘*premium’’ is received by a taxpayer in the year of income for or in 
connexion with the goodwill or a licence in respect of a business 
carried on upon land of which a sub-lease is granted by the taxpayer. 
With regard to a sum received for goodwill on or before 31 December 
1952 it would be a premium only if the goodwill were local. After 
31 December 1952 a sum received for goodwill, whether local or per- 
sonal, would be a premium only if the parties made the election 
under s. 83a that it was to be treated as a premium. In both classes 
of cases, the ‘‘premium’’ would be assessable income of the vendor 
of the goodwill. 


If the taxpayer (i.e., the sub-lessor) receives in a lump sum an 
assessable ‘‘premium’’ for the goodwill sold by him to the sub-lessee 
and the sub-lessor has paid an ‘‘amount’’ to acquire the goodwill, he 
is entitled to a deduction in the income year in which he receives the 
premium of an amount equal to the ‘‘total deductions’’ to which he 
would, but for s. 85a, be entitled under s. 88 (1) during the period 
for which the sub-lease is granted. Now, the ‘‘total deductions’’ to 
which the sub-lessor would be entitled, but for s. 85a, during the 
period of the sub-lease would be only those in respect of which the 
sub-lessor had paid a ‘‘premium.’’ If the sub-lessor had bought the 
goodwill for a sum which did not constitute a premium, he would not 
receive any sinking fund deduction under s. 88 (1) in respect of that 
sum. 


Example (1): 

On 1 July 1952 A sold the goodwill of a business to B for £2000 and assigned 
to him the lease of the premises to which the goodwill was attached. Thus, the 
goodwill being local, the sum of £2000 was a ‘‘premium,’’ and formed part of 
A’s assessable income. The remainder of the term of the lease was ten years, so 
that B was entitled under s. 88 (1) to a sinking fund deduction of £200 ‘for each 
of those ten years. 

On 1 July 1953 B granted a sub-lease of the premises to C for a period of 
eight years, and sold to C the goodwill of the business for £3000. B and C 
elected under s. 83a that the sum of £3000 should be treated as a premium. . 


B would be assessable under s. 84 in respect of the deemed pre- 

mium received by him . “re £3,000 
B would be entitled to an outright deduction under s. 85a of 

£200 x 8( the period of the sub-lease) .. wa ~ re 1,600 
Net premium -. £1,400 

B would not be entitled to a sinking fund deduction under 
s. 88 (1) for the period of the sub-lease, eight years, ending 30 June 
1961. He would be entitled to a deduction under s. 88 (1) of £200 
for the final year of the head lease, namely, year ended 30 June, 1962. 
If B had received the sum of £3000 by instalments, he would be 
entitled to a proportionate part of the sum of £1600 against each 
instalment. 

Example (2): 

Assume the same set of facts as in Example (1), except that B and C did 
not eleet under s. 834 to treat the goodwill consideration of £3000 as a premium. 
B would not, therefore, be assessable in respect of that sum. B would not be 
entitled to an outright deduction under s. 85a of the sum of £1600 as in Example 
(1), but he would be entitled under s. 88 (1) to an annual deduction of £200 in 
each of the eight years of the sub-lease, together, as before, with a deduction of 
£200 in the final year of the head lease. The position would be the same if B 
had granted a sub- ‘lease to C and disposed of the goodwill to C by way of gift. 
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Deduction on grant of sub-lease—where sub-lessor has paid 
an amount to obtain lessor’s consent to sub-lease 


On 1 July 1951 A grants a lease to B for ten years on payment 
of a cash premium of £2000. On 1 July 1952 B grants a sub-lease of 
the premises for five years for a premium of £1500. B pays to A £300 
to obtain A’s assent to the sub-lease. 


The sum of £300, being received during income year ended 
30 June 1953, is a ‘‘premium,’’ vide paragraph (b) of the new defini- 
tion inserted in s. 83 (1) by the Amending Act of 1952. Accordingly, 
A’s assessable income would include that sum and, but for new s. 85a, 
B would be entitled to a sinking fund deduction under s. 88 (1) of 
£33 per annum during the remainder of the head lease, viz., nine 
years. However, as B received a premium on the grant by him to C 
of the sub-lease, s. 85a applies to grant an outright deduction to B of 
£165, being the sum of the sinking fund deductions to which B would 
have been entitled during the period of the sub-lease, viz., five years 
at £33 per annum. 
B’s assessable income of year ended 30 June 1953 would include 
the premium received by him on the grant of the sub-lease .. £1,500 
B would be entitled to the following deductions in respect of— 
(i) Premium paid to acquire lease—annual deduction .. £200 


(ii) Premium paid to obtain A’s assent to sub-lease— 
annual deduction j = ms va ne 


£233 x 5 phi Jalyilas gf someys iy, OT, poe 


Net premium ns si aa ta en - oe cul £335 


Thus, during the currency of the head lease (ten years), B 
would have received the following deductions :— 
Premium paid to 
Income year ended No. of Premium paid to obtain assent to 
30 June years acquire lease sub-lease 
1952 £200 Nil 
1953 1 1,000 £165 
1954-7 Nil Nil 
1958-1960 600 99 
1961 200 (1) 36 


1 £2,000 £300 


(1) £33 plus odd £3. 


Deduction where unexpired lease is replaced by new lease 


New s. 85 (7) provides, in effect, that where a lessee surrenders 
a lease of land and is granted a new lease of that land running from 
the date on which the surrender takes effect, the unrecouped purchase 
price of the old lease, any unrecouped goodwill premium, and un- 
recouped expenditure in effecting improvements on the subject land 
is deemed to be a premium paid by the lessee for the new lease. 
New s. 85 (7) applies to income year ended 30 June 1953 and sub- 
sequent years. The new section applies only to a lease of land and 
not to a lease of machinery. 
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Example: 


On 1 July 1950 A grants to B a lease of business premises for a term of five 
years upon payment of a premium of £1000 for the lease and £4000 for the local 
goodwill. By 30 June 1951 B had erected on the subject property covenanted 
improvements at a cost of £3000, and uncovenanted improvements at a cost of 
£2000. On 1 July 1953 the original lease was surrendered and replaced by a new 
lease for a term of four years without premium. 


The allowances to which B is entitled are as follows:— 


Year ended Lease Covenanted Uncovenanted 
30 June Premium Goodwill Improvements Improvements 


1951 £200 £800 _ 
1952 200 800 ca 
1953 200 800 : — 
600 2,400 1,500 Nil 


Cost of assets 1,000 4,000 3,000 £2,000 


Unrecouped expendi 
ture 1 July 1953 £400 £1,600 £1,500 


£2,000 


The total of the unrecouped expenditure at the date of the surrender of the 
first lease, viz., £5500, which, but for s. 85 (7), would have been an allowable 
deduction to B under s. 85(1)-(3) in his assessment of income year ended 
30 June 1954, is deemed under s. 85 (7) to be a premium paid on 1 July 1953 by 
B ‘‘in respect of the new lease.’’ Thus, B will be entitled to an instalment 
deduction of £1375 for each of the four years ended 30 June 1954-7 inclusive. 


Section 85 (7) places beyond doubt, and the above example makes 
it clear, that the lessee is entitled to sinking fund deductions under 
s. 88 (1) notwithstanding the surrender of the first lease, but, under 
the new provision, the unrecouped expenditure is spread over the 
term of the second lease and not over the unexpired term of the first 
lease. Section 85 (7) also has the effect of allowing a deduction of the 
cost of uncovenanted improvements in respect of which the lessee is 
not entitled to a sinking fund deduction under s. 88 (2) during the 
period of the first lease, but, by virtue of s. 85 (7), he is entitled to a 
sinking fund deduction under s. 88 (1) during the period of the 
second lease. 


Section 85 (7) also has the effect of preventing the lessee from 
obtaining a deduction of the full amount of the unrecouped expendi- 
ture in the year in which the first lease was surrendered. But for 
s. 85 (7), the lessee, in the above example, would have been entitled 
to an outright deduction of the £5500 in his assessment of income 
year ended 30 June 1954, being the year in which he surrendered the 


first lease. 
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